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EXTRACT   FROM    BY-LAWS. 

Section  8.  No  book  shall,  at  any  time,  be  taken 
from  the  Library  Room  to  any  other  place  than  to 
some  court  room  of  a  Court  of  Record,  State  or  Fed- 
eral, In  the  City  of  San  Francisco,  or  to  the  Chambers 
of  a  Judge  of  such  Court  of  Record,  and  t'.ien  only  upon 
the  accountable  receipt  (  f  some  person  entitled  to  the 
use  of  the  Library.  Every  such  book  so  taken  from 
the  Library,  shall  be  returned  on  the  came  day,  and  in 
default  "f  such  return  the  party  taking  the  same  shall 
In-  suspended  from  all  use  and  privileges  of  the 
Library  until  the  return  of  the  book  or  full  compensa- 
tion is  made  therefor  to  the  satisfaction  of  the 
Trustees, 

Sec.  11.  No  books  shall  have  the  leaves  folded 
down,  "i-  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  Injured,  a  party  violating  -his  irovlslon, 
shall    be   liable   to  pay   a   sum    not   exceeding:   the  value 

■  ■I'  lli>-  I k,  nr  to  replace  the  volume  by  a  new  one,  at 

II',-  discretion  "t  the  Trustees  or  Executiv  Commit- 
tee, and  shall  be  liable  to  be  suspended  from  all  use 
..     ih.-  Library  lill  any  order  of  the  Trustees  or  Execu- 

tivi    C mill.-.,  in  the  premises  shall  be  fully  compiled 

with  to  the  satisfaction  of  such  Trustees  or  Executive 
( !ommittee. 
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No.  2259. 

United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

THE  ARIZONA   AND   NEW  MEXICO   RAIL- 
WAY COMPANY,  a  Corporation, 

Plaintiff  in  Error — Appellant, 

vs. 

THOMAS  P.  CLARK, 

Defendant  in  Error — Respondent. 
Upon  Writ  of  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Arizona. 

Brief  of  Defendant  in  Error. 

STATEMENT  OF  FACTS. 

This  suit  was  brought  under  the  Federal  Employ- 
ers' Liability  Act,  to  recover  damages  on  account  of 
negligence  of  appellant,  by  which  respondent  sus- 
tained personal  injuries. 

Both  parties  to  this  action  are  residents  of 
Arizona;  that  appellant  is  the  owner  of  a  railroad 
extending  from  Clifton,  Arizona,  to  Hachita,  New 
Mexico,  and  maintains  railroad  yards  at  said  Clif- 
ton; that  respondent  is  a  locomotive  engineer,  and  as 
such  was  employed  by  appellant  in  its  yards  at  said 
Clifton,  in  charge  of  a  switch  engine,  on  March  15th, 
1911,  and  at  which  time  there  was  brought  into  said 
yards  twelve  foreign  freight-cars  of  the  Colorado 
and  Southern  Railway  Company,  from  Grey  Creek, 
Colorado,  which  were  loaded  with  coke  in  Colorado 
and  consigned  to  the  Shannon  Copper  Company,  at 
said  Clifton;  that  from  said  yards  there  is  a  switch 


road  running  a  distance  of  three-quarters  of  a  mile 
to  Shannon  Copper  Company's  smelter,  and  while 
the  respondent  was  at  said  switch  and  in  the  act  of 
moving  said  cars  to  said  switch,  in  order  to  deliver 
the  same  to  said  consignee,  on  March  15, 1911,  he  was 
injured  by  reason  of  four  of  said  cars  which  had  been 
left  on  an  incline  track  of  appellant  about  600  feet 
above  the  point  of  said  switch,  without  the  brakes 
having  been  set  thereon,  and  while  respondent  was 
moving  four  of  said  cars  down  the  appellant's  track, 
and  in  the  act  of  passing  on  to  said  switch,  the  said 
four  cars  which  had  been  left  on  said  incline  came 
running  down  and  collided  with  said  switch  engine, 
resulting  in  said  injuries,  and  on  account  of  which 
this  action  was  instituted  January  18,  1912,  in  the 
District  Court  of  the  Fifth  Judicial  District  of  the 
Territory  of  Arizona,  on  the  Federal  side  of  the 
court,  and  thereafter  Arizona,  on  February  14,  1912, 
became  a  State,  and  this  action  was  transferred  to 
the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Arizona,  where  it  was  tried  and  judgment 
rendered  on  November  16, 1912,  in  favor  of  respond- 
ent for  $12,675. 

The  Second  Amended  Complaint,  set  out  in  Tran- 
script, pages  47  to  59,  upon  which  this  action  was 
tried,  is  very  lengthy,  and  but  very  brief  reference 
thereto  will  be  made.  It  charges  negligence  in  a 
number  of  particulars,  and  alleges  that  the  several 
negligent  acts  concurred  and  were  the  proximate 
cause  of  the  injury.  A  brief  summary  thereof  is  as 
follows : 

That  appellant  was  negligent  in  setting  out  the 
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four  freight-cars  on  a  downgrade  without  setting 
the  brakes  thereon  to  prevent  their  running  away 
and  colliding  with  said  engine  respondent  was  oper- 
ating; that  it  was  the  duty  of  appellant's  employees 
to  warn  respondent  of  approaching  cars,  which  they 
negligently  failed  to  do;  that  said  employees  negli- 
gently gave  a  stop  signal  when  none  should  have 
been  given,  and  by  reason  thereof  respondent  stopped 
his  engine  and  was  caught  in  said  collision ;  that  the 
roadbed  was  defective  and  unsafe,  and  that  appel- 
lant did  not  furnish  respondent  a  reasonably  safe 
place  in  which  to  perform  said  work ;  that  appellant 
carelessly  ran  and  managed  said  freight-cars,  thereby 
causing  said  collision;  that  respondent  was  further 
injured  by  appellant's  neglect  to  formulate,  promul- 
gate, and  enforce  proper  rules  for  the  safety  of 
respondent  and  his  coemployees,  and  that  appellant 
conducted  its  works  by  insufficient  signals,  material 
and  men,  and  that  it  conducted  its  works  by  unsafe 
and  dangerous  methods ;  that  on  account  of  said  col- 
lision respondent  was  severely  injured,  and  for  a 
long  time  confined  to  his  bed,  lost  an  eye,  sustained 
hip  and  spinal  injuries,  three  broken  ribs,  and  that 
said  sickness  produced  pneumonia,  which  resulted 
in  chronic  nephritis;  that  his  injuries  are  permanent, 
and  have  rendered  him  unable  to  perform  any  kind 
of  work ;  that  at  the  time  of  his  said  injuries  he  was 
earning  $2,100  a  year,  which  salary  he  had  been  earn- 
ing for  fourteen  years  prior  thereto. 

Paragraph  2  of  the  complaint  alleges,  among  other 
things,  that  the  appellant  is  a  common  carrier  of 
freight  and  passengers  for  hire  between  the  points 


mentioned  on  its  line  of  railroad. 

At  the  time  of  respondent's  said  injuries,  Arizona 
was  a  territory,  and  the  rule  announced  pertaining 
to  railroads  in  territories  under  said  Federal  Em- 
ployers' Liability  Act,  in  El  Paso  &  N.  E.  R.  Co.  vs. 
Gutierrez,  215  U.  S.  94,  Id.  54  L.  Ed.  110,  is  ap- 
plicable. 

The  case  was  properly  brought  in  said  territorial 
District  Court  on  the  Federal  side  thereof  (Friday 
vs.  Santa  Fe  Ry.  Co.,  120  Pac.  [N.  Mex.]  316),  and 
under  the  Enabling  Act  of  Arizona,  section  33,  and 
the  new  Federal  Judicial  Code,  section  64,  the  case 
was  properly  transferred  to  said  United  States 
Court,  where  it  was  tried  without  any  question  as  to 
the  jurisdiction  of  the  Court  over  the  same. 

It  was  not  necessary  for  respondent  to  have  alleged 
that  he  was  employed  in  interstate  commerce  when 
he  was  injured.  However,  the  evidence  shows  that 
he  was  so  engaged  in  removing  and  delivering  the 
said  foreign  freight-cars  to  the  said  assignee,  Shan- 
non Copper  Company,  over  said  switch,  and  was 
clearly  within  that  rule. 

Thornton  on  the  Federal  Employers'  Liability 
and  Safety  Appliances,  2d.  ed.,  p.  46,  note 
12,  and  pp.  48,  49,  note,  12 
McNeill  vs.  Southern  Ry.  Co.,  202  U.  S.  543,  50 

L.  Ed.  1142. 
Rhodes  vs.  Iowa,  170  U.  S.  412. 

To  switch  interstate  cars  is  to  engage  in  interstate 
commerce. 

Union  Stock  Yards  Co.  vs.  United  States,  169 
Fed.  (C.  C.  A.)  404. 


Doherty  on  Liability  of  Railroads  to  Interstate 
Employees,  pp.  80,  81. 

The  evidence  is  voluminous,  and  shows  very  clearly 
that  appellant  was  negligent  in  failing  to  set  the 
brakes  on  the  cars  set  out  on  the  incline  track,  when 
its  rules  so  required  it  to  do,  and  that  respondent 
had  no  warning  of  the  collision,  and  that  the  ser- 
vants of  appellant  neglected  to  secure  said  cars  to 
prevent  their  escape,  and  negligently  failed  to  warn 
respondent  of  such  danger  until  too  late,  and  then 
gave  the  wrong  signal,  which  aided  in  bringing  about 
the  injury;  and  the  evidence  shows  it  was  dangerous 
to  leave  unblocked  cars  on  said  incline,  and  that  the 
employees  of  appellant  knew  that  fact  at  and  before 
the  time  of  collision,  but  failed  to  perform  their  duty ; 
that  appellant  failed  to  promulgate  and  enforce  rea- 
sonable rules  for  the  movements  of  its  cars,  and,  in 
consequence  of  all,  the  respondent  sustained  his  said 
injuries. 

There  is  some  contention  that  respondent  improp- 
erly united  in  his  complaint  common  law  and  statu- 
tory negligence,  but  such  contention  is  untenable. 
The  Federal  statute  covers  both  forms  of  negligence, 
and  the  same  may  well  be  blended  in  one  count,  and 
do  not  constitute  separate  causes  of  action. 

De   Atley  vs.    Chesapeake   &  Co.  Ry.    Co.,  201 

Fed.  591  (in  Pamphlet  No.  3  of  March  6, 

1913). 
Colasurdo  vs.  Central  R.  R.  of  New  Jersey,  180 

Fed.  832,  gist  838. 
Iarussi  vs.  Missouri  Pac.  Ry.  Co.,  155  Fed.  654. 
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Appellant  contends  that  respondent's  second 
amended  complaint  is  insufficient,  and  in  relation 
thereto,  has  assigned  ERRORS  I  to  V,  inclusive 
(Transcript,  628-631),  under  general  and  special  de- 
murrers, motions  to  strike,  and  to  make  other  parts 
thereof  definite  and  certain. 

A  sufficient  answer  to  such  contention  is  that  the 
rulings  of  the  Court  on  said  demurrers  and  motions 
is  not  in  the  bill  of  exceptions,  and  cannot  be  con- 
sidered. 

Ghost  vs.  United  States,  168  Fed.  (C.  C.  A.)  842. 

These  assigned  errors,  the  action  of  the  Court  on 
such  motions,  are  discretionary. 
Deitz  vs.  Lymer,  61  Fed.  792. 
Denver  &  R.  G.  R.  Co.  vs.  Wagner,  167  Fed.  75. 

It  is  obvious  from  the  slightest  inspection  that  the 
demurrers  are  without  merit.  The  rules  of  plead- 
ing in  Arizona  are  very  liberal,  and  as  against  a 
demurrer  every  intendment  will  be  made  to  sustain 
the  pleading. 

Phillips  vs.  Smith,  95  Pac.  (Ariz.)  91. 
Under  the  Federal  practice  the  same  liberal  rule 
attains. 

Simpkins'  Federal  Suit  at  Law,  page  56. 

Under  the  general  rules  of  pleadings  the  complaint 
is  sufficient. 

In  an  action  for  negligence,  the  plaintiff  need  not 
set  out  in  detail  the  acts  constituting  the  negligence 
complained  of. 

McLeod  vs.  Chicago  M.  &  P.  S.  Ry.  Co.,  117  Pac. 
(Wash.)  752. 
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Nor  is  the  same  subject  to  motion  to  make  more 
definite. 

The  Indianapolis  etc.  vs.  Horst,  93  U.  S.  291,  23 

L.  Ed.  898. 
Adams  Express  Co.  vs.  Aldridge,  77  Pac.  (Colo.) 

7. 
Denver  &  R.  G.  R.  Co.  vs.  Vitello,  121  Pac. 

(Colo.)  113. 
Chaperon  vs.  Portland  General  Elect.  Co.,  65 

Pac.  (Or.)  929. 

Plaintiff  may  allege  several  acts  of  negligence  in 
one  count  where  it  is  alleged  that  such  acts  are  the 
proximate  cause  of  the  injury,  and  on  trial,  proof 
of  any  one  of  such  acts  shown  to  have  been  the  proxi- 
mate cause  of  the  injury  is  sufficient. 

Enid  Electric  &  Gas  Co.  vs.  Decker,  128  Pac. 

(Okl.)  710,  29  Cyc.  565. 
Haley  vs.  Missouri  Pacific  Ry.  Co.,  93  S.  W. 

(Mo.)  1120. 
International  Glover,  88  S.  W.  (Tex.)  516. 
Fredrick  vs.  Hale,  112  Pac.  (Mont.)  73. 
Boireau  vs.  Rhode  Island,  169  Fed.  1015. 

A  good  many  cases  hold  that  it  is  negligence  per  se 

to  permit  cars  to  escape  and  collide  with  other  cars, 

as  in  this  case.  ,      ^j 

Olson  vs.  Great  Northern  Ry.  Co.,  71  N.  W. 

(Minn.)  5. 
Troxell  vs.  Delaware,  180  Fed.  877. 

However,  this  question  was  properly  submitted  to 
the  jury  to  pass  upon,  there  being  evidence  of  such 
negligence. 
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The  case  is  made  out,  if  the  injury  results  in  whole 
or  in  part  from  the  negligence  of  any  of  the  em- 
ployees of  the  company. 

St  Louis  etc.  vs.  Conley,  187  Fed.  (C.  C.  A.) 
952. 
It  is  negligence  to  permit  cars  to  run  down  and 
collide  with  others. 

Colasurdo  vs.  Central  R.  R.  of  New  Jersey,  180 
Fed.  835. 

Appellant  assigned  Error  VI  (Transcript,  page 
631),  in  which  complaint  is  made  that  the  Court 
refused  to  direct  a  verdict  for  appellant  at  the  close 
of  plaintiff's  case.  There  appears  to  be  no  merit 
in  that  contention. 

At  the  time  of  the  injury  the  appellant  was  en- 
gaged in  the  business  of  common  carrier  by  railroad 
in  the  territory  of  Arizona,  and  this  contention  is 
disposed  of  by  section  2  of  the  Federal  Employers' 
Liability  Act. 

El  Paso  R.  Co.  vs.  Gutierrez,  215  TJ.  S.  94. 

And  under  the  evidence  and  the  law  hereinbefore 
cited  the  appellant  was  at  the  time  respondent  was 
injured  engaged  in  delivering  foreign  coke  cars  to 
the  assignee,  Shannon  Copper  Co.,  and  was  engaged 
in  interstate  commerce. 

McNeill  vs.  Southern  Ry.  Co.,  202  U.  S.  543,  50 
L.  Ed.  1142. 

Further,  if  there  was  any  error  in  such  ruling  it 
was  waived,  for  the  appellant  went  on  and  put  in 
its  evidence,  and  did  not  at  the  close  of  all  the  evi- 
dence renew  its  motion  for  a  directed  verdict.     It 


is  the  uniform  rule  that  the  sufficiency  of  the  evi- 
dence to  support  the  judgment  cannot  be  raised  in 
the  appellate  court,  where,  as  in  this  case,  after  the 
lower  court  denied  the  appellant's  motion  to  direct 
a  verdict  at  the  close  of  the  respondent's  case,  the 
appellant  then  put  in  its  evidence  and  did  not  at  the 
close  of  all  the  evidence  renew  its  motion  for  a  di- 
rected verdict. 

American  Smelting  Co.  vs.  Karapa,  173  Fed. 
607. 

Grand  Trunk  Ry.  vs.  Oliver,  106  U.  S.  700,  27 
L.  Ed.  266. 

Roberts  vs.  Perkins,  120  U.  S.  233,  32  L.  Ed.  688. 

The  Columbia  etc.  vs.  Hawthorne,  144  U.  S.  202. 

Sigafus  vs.  Porter,  179  U.  S.  121,  45  L.  Ed.  116. 

Appellant  contends,  under  its  Assignment  of  Errors 
VII  and  VIII,  Transcript,  pages  631  to  640,  that 
the  witnesses  Kelly  and  Kline  should  have  been  per- 
mitted to  testify,  over  objection,  that  respondent  had 
been  negligent  at  other  times  and  places,  or  that  he 
was  habitually  negligent.  There  was  no  error  in 
sustaining  the  objection. 

"The  rule  is  well  settled  that  when  the  question 
is  whether  or  not  a  person  has  been  negligent  in 
doing,  or  failing  to  do,  a  particular  act,  evidence 
is  not  admissible  to  show  that  he  has  been  guilty 
of  a  similar  act  of  negligence,  or  even  habitually 
negligent  upon  a  similar  occasion." 

Missouri  K.  &  T.  By.  Co.  vs.  Johnson,  48  S.  W. 
(Tex.)  568. 
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Mansfield  Coal  &  Coke  Co.  vs.  McEnery,  91  Pa. 
St.  185,  36  Am.  Rep.  662;  29  Cyc.  619,  notes 
67,  68;  29  Cyc.  610,  notes  23,  24. 

Thompson  on  Negligence,  vol.  6,  sec.  7792. 

Atlanta  etc.  R.  Co.  vs.  Smith,  94  Ga.  107,  20  S.  E. 
763. 

Towle  vs.  Pacific  Imp.  Co.,  33  Pac.  (Cal.)  208. 

21  Ency.  Law,  2d  ed.,  p.  518,  note  6. 

Appellant,  under  its  As<%nment  of  Errors  IX  to 
XII,  inclusive  (Transcript,  640-612),  and  a«sismed 
Errors  XIV  to  XV,  inclusive  (Transcript.  660-662). 
All  of  which  pertain  to  the  Court's  instructions  to 
the  jury,  and  its  refusal  to  give  certain  of  appel- 
lant's instructions;  these  objections  and  exceptions 
are  not  properly  before  the  Court  for  consideration, 
because  the  fact  and  truth  is  that  no  exception  to 
those  instructions,  nor  exceptions  to  the  ruling  of  the 
Court  in  refusing  to  give  appellant's  requested  in- 
structions, was  taken  at  the  trial,  but  was  in  fact 
taken  20  days  after  the  judgment  had  been  entered 
on  the  verdict  of  the  jury.  The  Transcript  of  this 
case  shows  these  facts.  Judgment  entered  Novem- 
ber 16th,  1912  (Transcript,  77,  78). 

After  the  jury  had  retired  to  consider  of  their  ver- 
dict, then  for  the  first  time  the  question  concerning 
exceptions  to  the  charge  of  the  Court  arose  (Tran- 
script, 492).  And  while  the  jury  were  out  consider- 
ing their  verdict,  the  Court  asked  the  attorneys  for 
the  appellant  if  they  thought  it  necessary  to  state  the 
grounds  of  their  exceptions  to  the  instructions  to 
the  jury,  and  Mr.  Bennett  said:  "Unless  the  rules 
or  statute  requires  it,  I  don't  think  so"  (Transcript, 
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493).  And  then,  after  the  jury  were  still  out  con- 
sidering their  verdict,  Mr.  McFarland,  attorney  for 
appellant,  made  some  very  general  exceptions  to  the 
charge  of  the  Court,  without  any  specification  of 
error  (Transcript,  493,  494),  which  are  of  the  most 
general  chaiaeter  of  exceptions,  and  which  are  en- 
tirely insufficient  to  raise  any  question  for  the  con- 
sideration of  this  Court,  and  further,  such  general 
exceptions  were  made  too  late,  after  the  jury  had 
heen  instructed  and  retired  to  consider  their  verdict 
(Transcript,  494).  And  after  the  jury  had  so  re- 
tired the  Court  granted  appellant  permission  to  em- 
body in  its  bill  of  exceptions  further  objections  to  the 
instructions  to  the  jury  not  then  mentioned. 

Nothing  further  was  done  toward  taking  excep- 
tions to  the  instructions  to  the  jury  until  Novem- 
ber  22,  1912,  when  an  order  was  entered  giving  the 
appellant  ten  days  after  November  26, 1912,  in  which 
to  prepare  and  file  its  bill  of  exceptions  (Transcript, 
624).  December  6,  1912,  the  bill  of  exceptions  was 
presented  to  the  Court,  and  on  January  6,  1913,  it 
was  approved  and  signed  by  the  Judge  and  filed 
(Transcript,  625). 

At  the  bottom  of  page  616  of  the  Transcript,  we 
find  these  words:  "The  defendant,  in  accordance 
with  the  permission  of  the  Court  heretofore  granted 
it  so  to  do,  as  before  stated  in  this  bill  of  exceptions, 
now  upon  the  tendering  of  this  bill  of  exceptions 
states  more  fully  and  in  detail  the  objections  to  said 
instructions  as  follows."  It  will  be  noticed  that  ap- 
pellant tendered  its  bill  of  exceptions  on  December 
6,  1912,  and  then  for  the  first  time  presented  its  ob- 


12 

jections  to  the  instructions  of  the  Court,  which  we 
find  on  pages  617-624  of  the  Transcript,  and  on  said 
page  624,  first  paragraph  from  the  top  of  page,  we 
find  this  wording:  "And  time  was  given,  as  herein- 
before stated,  within  which  the  defendant  could  pre- 
pare and  file  its  bill  of  exceptions  to  said  rulings." 
Now,  the  record  stands  in  this  shape:  appellant 
did  not  take  any  exceptions  to  the  Court's  instruc- 
tions to  the  jury,  nor  any  exceptions  to  the  ruling  of 
the  Court  in  its  refusal  to  give  certain  of  defendant's 
instructions,  until  after  the  jury  had  retired  to  con- 
sider of  their  verdict,  and  then  only  those  general 
exceptions  were  taken  which  we  find  on  pages  493, 
494  of  the  Transcript,  and  the  jury  was  not  recalled, 
and  there  was  no  further  exceptions  to  the  instruc- 
tions, nor  to  the  refusal  of  the  Court  to  give  appel- 
lant's requested  instructions,  until  the  tender  of  the 
bill  of  exceptions,  on  December  6,  1912. 

Exceptions  to  a  charge,  given  or  refused,  must  be 
taken  before  the  jury  retire,  and  the  bill  of  excep- 
tions must  show  that  fact,  and  if  the  bill  of  excep- 
tions does  not  so  show,  the  Court  on  appeal  has  no 
jurisdiction  to  consider  the  alleged  error. 

Star  Co.  vs.  Madden,  188  Fed.  (C.  C.  A.)  910. 

Klaw  vs.  Life  Pub.  Co.,  145  Fed.  (C.  C.  A.)  185. 

Simpkins'  Federal  Suit  at  Law,  page  113. 

We  join  in  the  remark  of  Judge  Van  Devanter  in 
the  case  of  Chicago,  Great  Western  Ry.  Co.  vs. 
M'Donough,  161  Fed.  (C.  C.  A.)  659: 

"The  practice  of  filing  such  a  large  number  of 

assignments  cannot  be  approved.     It  thwarts  the 
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purpose  sought  to  be  subserved  by  the  rule  requir- 
ing any  assignments.  It  points  to  nothing.  It 
leaves  the  opposing  counsel  and  the  Court  as  much 
in  the  dark  concerning  what  is  relied  on  as  if  no 
assignments  were  filed." 

Those  general  exceptions  to  the  instructions  to  the 
jury  were  insufficient  to  present  a  question  for  the 
consideration  of  this  Court,  if  the  same  had  been 
taken  before  the  jury  had  retired  to  consider  of  their 
verdict. 

American  Smelting  &  Refining  Co.  vs.  Karapa, 

173  Fed.  (C.  C.  A.)  608. 
Penn.  Co.  vs.  Whitney,  169  Fed.  (C.  C.  A.)  577. 
Simpkins'  Federal  Suit  at  Law,  page  114. 

It  would  appear  that  we  ought  not  inquire  further 
about  the  exceptions  to  the  Court's  charge  to  the  jury. 
However,  we  will  take  each  one  up. 

Appellant,  under  Assignment  of  Error  IX  (Tran- 
script, 640,  641),  claims  error  in  charge  to  the  jury 
on  assumption  of  risk.  The  first  part  thereof,  be- 
ginning with  the  word  "But,"  continuing  on  page 
641,  and  closing  with  the  words  "not  so  engaged," 
was  copied  from  Richardson  vs.  Klamath  S.  S.  Co., 
126  Pac.  (Ore.),  26,  2d  column,  par.  (3) ;  same  rule 
applied  in  Westine  vs.  Atchison  T.  &  S.  F.  Ry. 
Co.,  114  Pac.  (Kan.)  219,  222;  same  rule  announced 
by  Judge  Hunt  in  Williams  vs.  Bunker  Hill  &  Sul- 
livan Min.  Co.,  200  Fed.  211,  216. 

That  portion  of  the  instruction  (Transcript,  608) 
beginning  with  the  word  "Now,"  and  closing  with 
the  words  "have  produced  the  injury,"  is  a  copy  of 
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the  Court's  charge  in  Northern  Pac.  Ry.  Co.  vs. 
Maerkl,  198  Fed.  1,  and  there  had  the  consideration 
of  this  Court.  In  the  Maerkl  Transcript,  page  151, 
this  instruction  appears,  and  in  that  case  the  defend- 
ant in  error,  in  his  brief,  page  39,  says : 

"The  statement  that  the  unknown  risk  was  not 
assumed  is  but  the  converse  of  the  statement,  that 
the  employer  was  guilty  of  actionable  negligence, 
and  the  authorities  which  we  have  cited  under  that 
point  are  applicable  here." 

The  same  doctrine  is  announced  by  this  Court  in 
Sandidge  vs.  Atchison  T.  &  S.  F.  Ry.  Co.,  193  Fed. 
878. 

The  remaining  portion  of  that  instruction,  under 
appellant's  Assignment  of  Error  IX,  page  641  of 
the  Transcript  herein,  in  which  the  Court  told  the 
jury  "that  the  plaintiff  did  not  assume  the  risk  of 
any  danger  which  arose  in  whole  or  in  part  from  the 
negligence  of  any  officer,  agent  or  employee  of  the 
defendant,"  was  a  correct  statement  of  the  law. 
Wright  vs.  Yazoo  &  M.  R.  Co.,  197  Fed.  94,  97. 
Northern  Pac.  Ry.  Co.  vs.  Maerkl,  198  Fed.  6. 
Sandidge  vs.  Atchison  T.  S.  &  F.  Ry.  Co.,  193 

Fed.  878. 
Choctaw  O.  &  G.  R.  Co.  vs.  McDade,  191  U.  S. 
67,  48  L.  Ed.  100. 

The  appellant,  under  its  Assignment  of  Error  X 
(Transci  ipt,  page  641,  claims  error,  in  that  the  Court 
instructed  the  jury,  "If  the  plaintiff  is  guilty  of  con- 
tribute y  negligence,  and  his  negligence  and  that  of 
the  defendant  company  be  equal,  the  jury  will  then 
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give  an  award  of  one-half  of  the  damages  it  would 
have  given  if  he  had  been  free  from  negligence ;  but 
if  he  be  twice  as  negligent  as  the  defendant  company, 
then  a  third  will  be  the  proportion  of  damages  he  will 
receive,  and  so  on,  whatever  the  proportion  may  be." 
We  see  no  error  in  this  instruction.  Under  sec- 
tion 3  of  the  Federal  Employers'  Liability  Act,  1908, 
such  instruction  should  be  given  the  jury.  In  the 
case  of  Northern  Pac.  Ry.  Co.  vs.  Maerkl,  198  Fed. 
1,  the  same  instruction  was  given  the  jury.  See 
Transcript  Maerkl  Case,  pages  144, 145,  where  it  will 
be  found. 

Thorrton  on  Federal  Employers'  Liability  Act  (2d 
ed.),  sec.  86,  page  140,  says  such  instruction  should 
be  given  to  the  jury. 

The  appellant,  under  its  Assignment  of  Error  XI, 
claims  l^p  Court  erred  in  instructing  the  jury  on  the 
doetiire  of  contributory  negligence  because  it  used 
this  lai  guage:  "That  is,  subject  to  the  qualification 
that  if  t  e  contiibutory  negligence  or  the  negligence 
of  t!  e  p!  hit  iff  was  so  willful  and  of  such  a  character 
as  that  .  ■  jury  might  say  that  it  was  the  direct  and 
pro:  i  rause  of  the    injuiy,  then  the    plaintiff 

coul 7  .  ecover  by  reason  of  such  negligence.  The 
distinctly  between  the  two  cases  being  that  the 
negli0t.  ie  oi  the  plaintiff  in  the  one  case,  instead  of 
being  a  contributing  cause,  was  so  gross,  so  willful 
and  extended  to  such  an  extent  as  that  the  jury  may 
say  thai  it  was  the  direct  and  proximate  cause  of  the 
injury." 

The  effect  of  this  instruction  was  to  inform  the 
jury  that  if  the  plaintiff  was  injured  by  reason  of  his 
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own  negligence,  he  could  not  recover.  It  would  not 
make  any  difference,  under  the  Employers'  Liability 
Act,  whether  plaintiff's  negligence  was  willful  or 
gross,  or  by  whatever  name  we  may  designate  it,  if 
his  negligence  in  any  form  was  such  that  the  jury 
could  say  from  the  evidence  that  it  was  the  proxi- 
mate cause,  the  plaintiff  could  not  recover. 

The  Federal  statute  does  not  recognize  degrees  of 
negligence,  but  prevents  the  plaintiff  from  recover- 
ing when  his  negligence,  whatsoever  the  form  thereof 
may  be,  becomes  the  approximate  cause  of  the  injury. 
Thornton  on  Federal  Employers'  Liability  Act, 
2d  ed.,  sec.  89,  p.  143. 

This  instruction  did  not  mislead  the  jury  as  to  the 
law  of  the  case,  and  was  but  an  explanation  of  a  pre- 
ceding instruction,  and  was  intended  to  inform  the 
jury  that  plaintiff  could  not  recover  if  his  negligence 
was  of  such  a  character  that  the  jury  could  say  that 
it  was  the  proximate  cause  of  the  injury. 

We  ought  to  view  the  instructions  as  a  whole,  and 
if  upon  the  main  they  are  correct,  there  is  no  error. 

The  Court  very  fully  covered  all  features  of  the 
case  in  its  instructions.  Beginning  on  page  603  of 
the  Transcript,  the  Court  defined  the  issues.  On 
page  605,  informed  the  jury  that  the  negligence  must 
be  proven  and  established  as  the  basis  of  any  recovery 
in  this  case,  and  there  very  clearly  defined  the  term 
"negligence,"  and  informed  the  jury  whether  negli- 
gence existed  was  a  question  for  the  jury.  On  page 
607,  informed  the  jury  that  it  must  be  shown  that 
defendant's  negligence  was  the  proximate  cause  of 
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the  injury.  On  page  609,  the  Court  told  the  jury, 
using  this  language,  "Now,  if  you  find  that  the  de- 
fendant was  guilty  of  negligence  in  the  particulars 
mentioned  which  directly  contributed  to  the  colli- 
sion in  which  the  plaintiff  was  injured,  then  you  will 
consider  the  further  question  whether  or  not  the 
plaintiff  was  guilty  of  contributory  negligence.  By 
contributory  negligence  is  meant  that  the  plaintiff 
himself  in  and  about  the  occurrence  was  guilty  of 
lack  of  ordinary  care — in  other  words,  guilty  of 
negligence — and  that  plaintiff's  negligence  contrib- 
uted to.  the  production  of  the  injury  so  that  without 
it  the  injury  would  not  have  occurred.  If  you  find 
that  a  state  of  affairs  existed  so  that  but  for  the 
negligence  of  the  plaintiff  the  accident  would  not 
have  occurred,  you  will  find  that  he  was  guilty  of 
contributory  negligence."  Then  follows  the  excerpt 
of  which  appellant  complains.  But  the  appellant 
did  not  include  in  his  excerpt  any  portions  of  the  fol- 
lowing instruction.  After  which  the  Court  told  the 
jury:  "If  you  so  find,  it  will  be  your  duty  to  ascer- 
tain in  what  degree  the  negligence  of  the  two  par- 
ties contributed  to  bring  about  the  result,  and  you 
will  then  diminish  the  amount  of  the  recovery,"  etc. 
Then,  just  following  page  610,  the  Court  told  the 
jury,  "Now,  the  burden  is  upon  the  plaintiff  to  prove 
that  the  defendant  was  guilty  of  negligence,  and 
that  negligence  caused  the  injury."  And  on  the 
same  page  instructed  the  jury  that  the  plaintiff  must 
make  out  its  burden  of  proof.  On  page  613  of  Tran- 
script, told  the  jury  if  the  defendant  was  not  guilty 
of  negligence,  that  they  should  find  for  the  defend- 
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ant.  On  page  614  of  the  Transcript  the  Court 
charged  the  jury:  "The  burden  of  proof  is  upon  the 
plaintiff  to  establish  by  a  preponderance  of  the  evi- 
dence that  the  defendant  company  was  guilty  of 
negligence,  and  that  such  negligence  was  the  proxi- 
mate or  immediate  cause  of  the  injury  complained 
of ;  and  unless  the  plaintiff  has  established  by  a  pre- 
ponderance of  the  evidence  in  this  case  that  the  de- 
fendant was  guilty  of  negligence,  your  verdict  must 
be  for  the  defendant." 

There  was  no  evidence  in  the  case  which  showed 
that  the  respondent  was  guilty  of  any  negligence,  or 
that  his  negligence  in  any  way  contributed  to  bring 
about  the  injury.  As  far  as  the  facts  are  concerned, 
the  charge  on  contributory  negligence  could  well  have 
been  left  out  of  the  case.  The  jury  were  told  a  num- 
ber of  times  in  the  charge  of  the  Court  that  the  plain- 
tiff must  prove  by  a  fair  preponderance  of  the  evi- 
dence that  the  defendant  was  guilty  of  negligence, 
and  such  negligence  was  the  proximate  cause  of 
plaintiff's  injuries.  There  can  be  no  question  that 
the  jury  were  correctly  informed  on  the  law,  of  the 
issues  and  of  their  duty.  The  instructions  were  more 
favorable  to  appellant  than  the  facts  warranted. 

If  the  appellant  was  guilty  of  any  negligence  pro- 
ducing the  injuries  the  respondent  should  recover. 

Grand  Trunk  Western  Ry.  Co.  vs.  Lindsay,  201 
Fed.  (C.  C.  A.)  841  (pamphlet). 

Louisville  &  N.  E.  Co.  vs.  Wene,  202  Fed.  (C.  C. 
A.)  887,  891,  (in  pamphlet). 

The  appellant,  under  its  Assignment  of  Error  XII 
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(Transcript,  page  642),  contends  that  the  Court  mis- 
directed the  jury  in  its  charge.  The  excerpt  taken 
is  but  a  fragment  of  the  instruction,  and  when  the 
whole  instruction  is  taken  into  consideration,  it  will 
be  found  correct.  The  full  charge  complained  of  is 
set  out  in  the  Transcript,  page  613,  in  which  the 
Court  told  the  jury: 

"I  charge  you  further  that  even  if  the  defend- 
ant left  the  cars  under  the  circumstances  detailed 
in  this  case  on  the  main  line  with  the  brakes  un- 
set, and  if  the  cars  by  reason  of  gravity  did  move 
to  and  upon  the  switch  to  the  point  of  collision, 
yet  if  the  plaintiff  was  warned  of  the  danger  and 
was  given  a  signal  which  required  him  to  immedi- 
ately stop  his  engine,  and  if  he  had  promptly 
obeyed  such  danger  signal,  he  could  with  the  means 
at  his  disposal  have  stopped  his  engine  and  thus 
avoided  the  collision,  and  he  then  willfully  or  pur- 
posely did  not  do  so,  then  the  negligence  of  the 
defendant,  if  any,  is  not  the  proximate  cause  of 
the  injury,  and  the  plaintiff  cannot  recover." 

Under  the  law  already  cited,  it  is  plain  that  this 
instruction  is  as  favorable  as  the  appellant  could  ask, 
for  if  it  was  negligent,  it  was  liable,  and  if  the  re- 
spondent was  injured  through  his  own  negligence 
and  carelessness,  he  could  not  recover;  but  if  the  re- 
spondent was  injured  through  the  joint  negligence 
of  himself  and  the  appellant,  yet  he  is  entitled  to  re- 
cover. 

The  appellant,  under  its  Assignment  of  Error 
XIII  (Transcript,  642),  claims  the  Court  erred  in 
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holding  the  offered  testimony  of  Dr.  H.  H.  Starck 
privileged,  and  excluding  it  on  that  ground. 

The  Revised  Statutes  of  Arizona  of  1901,  section 
2535,  provides  that  "The  following  persons  cannot 
be  witness  in  a  civil  action."  And  subdivision  6  of 
that  section  is  as  follows: 

"A  physician  or  surgeon  cannot  be  examined, 
without  the  consent  of  bis  patient,  as  to  any  com- 
munication made  by  his  patient  with  reference  to 
any  physical  or  supposed  physical  disease  or  any 
knowledge  obtained  by  personal  examination  of 
such  patient :  Provided,  That  if  a  person  offer  him- 
self as  a  witness  and  voluntarily  testify  with  ref- 
erence to  such  communications,  that  is  to  be  deemed 
a  consent  to  the  examination  of  such  physician  or 
attorney. ' ' 

This  statute  is  perhaps  broader  than  most  statutes 
on  that  question,  and  under  its  provisions  the  Court 
held  the  offered  testimony  of  Dr.  Starck  privileged, 
and  refused  to  permit  Dr.  Starck  to  testify.  There 
was  testimony  before  the  Court  which  showed  that 
the  relation  of  physician  and  patient  did  exist  un- 
der the  law.  There  was  some  conflict  in  the  testi- 
mony whether  or  not  the  relation  of  physician  and 
patient  did  exist.  From  the  plaintiff's  testimony 
it  fully  appears  that  the  relation  did  exist,  and  this 
presented  a  question  for  the  lower  court  to  pass  upon. 
The  trial  court  must  pass  upon  such  question  in  the 
first  instance,  and  if  there  is  any  evidence  at  all  to 
sustain  the  ruling  of  the  lower  court,  the  appellate 
court  will  not  disturb  the  ruling.     The  lower  court 
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had  the  right  to  believe  Dr.  Starck  or  believe  Mr. 
Clark,  and  because  the  trial  court  believed  Mr.  Clark, 
and  found  that  the  relation  of  physician  and  patient 
did  exist,  although  the  testimony  was  conflicting  on 
that  point,  does  not  afford  any  ground  for  complaint 
on  that  ruling  in  this  Court.  It  was  discretionary 
with  the  trial  court  as  to  whose  version  of  the  mat- 
ter it  would  believe,  and  that  discretion  will  not  be 
disturbed  on  appeal,  unless  it  clearly  appears  that 
the  lower  court  abused  its  discretion. 

We  will  take  a  few  excerpts  of  the  testimony  on 
this  question. 

Testimony  of  Dr.  STARCK  (Transcript,  644) : 

"Q.  At  whose  instance  did  you  see  him? 

A.  Mr.  A.  T.  Thompson. 

Q.  Mr.   Thompson  was   at  that   time   connected 
with  the  defendant  railway  company? 

A.  Yes,  sir.     I  don't  know  what  his  position  was 
at  that  time — he  was  the  head  of  it. 

Q.  Where  did  you  see  Mr.  Clark? 

A.  At  Clifton. 

Q.  Where  in  Clifton? 

A.  At  the  A.  C.  Hospital. 

Cross-examination  (Transcript,  645) : 

Q.  At  the  hospital  of  the  defendant  company  in 
Clifton?        A.  Yes,  sir. 

(Transcript,  646:) 

Q.  In  other  words,  no  other  doctor  was  present? 

A.  Dr.  Dietrich  might  have  come  in. 
(Transcript,  647:) 

Q.  Did  you  tell  him  you  were  a  doctor? 

A.  Yes,  I  believe  I  did  tell  him — most  of  the  in- 
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troduction  was  done  on  my  part.    I  told  him  I  was 
up  there  to  examine  him  and  he  consented  to  it. 

Q.  Did  you  tell  him  anything  about  any  special 
employment  for  the  company? 

A.  I  don't  remember  whether  I  did  or  not. 
(Transcript,  648:) 

Q.  So  your  only  knowledge  was  derived  at  that 
interview?        A.  As  to  the  condition  of  his  eye? 

Q.  Yes?        A.  Yes,  sir. 

(Transcript,  649:) 

Q.  So  you  can  say  that  all  the  subject  symptoms 
that  you  discovered  to  exist  in  his  case  were  derived 
from  him  on  that  occasion? 

A.  Yes,  sir;  that  is  right. 

A.  T.  THOMPSON  (Transcript,  649) : 

Q.  Do  you  know  whether  Mr.  Clark  knew  that  Dr. 
Starck  was  not  one  of  the  regular  employed  physi- 
cians of  the  defendant? 

A.  I  don't  know  what  he  knew. 

Q.  Isn't  is  a  fact  that  you  compensated  him  out  of 
the  funds  of  the  defendant?        A.  Yes,  sir. 
(Transcript,  650:) 

Q.  Isn't  it  a  fact  that  the  defendant  maintains  a 
so-called  medical  department  or  hospital? 

A.  Yes,  sir;  it  did  at  that  time. 

A.  It  included  every  medical  attention — every 
care  in  the  hospital  in  case  of  injury. 

Q.  Every  medical  attention  and  all  the  facilities 
of  the  hospital.        A.  Yes,  sir. 

Q.  That  includes,  of  course,  the  diagnosis  of  a 
man's  injuries  at  the  company's  hospital? 
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A.  Oh,  yes. 

THOMAS  P.  CLARK  (Transcript,  665) : 

Q.  Tell  us  what  the  hospital  was  where  you  were 
examined.        A.  They  call  it  the  A.  C.  Hospital. 

Q.  Is  that,  or  is  it  not,  the  hospital  in  which  the 
injured  employees  of  the  defendant  are  examined? 

A.  Yes,  sir. 

Q.  Who  was  it  that  requested  you  to  be  examined, 
if  anyone,  by  Dr.  Starck? 

A.  I  think  it  was  Dr.  Dietrich. 

Q.  You  think  Dr.  Dietrich  suggested  it? 

A.  Yes,  sir.    He  told  me  when  he  would  be  there. 

Q.  Was  anything  said  to  you  in  reference  to  the 
purpose  for  which  the  examination  was  requested  or 
required?        A.  To  examine  my  eye. 

Q.  Dr.  Dietrich  was  then  in  attendance  upon  you 
as  your  physician  ? 

A.  I  was  still  under  his  charge. 
(Transcript,  656:) 

Q.  You  don't  know  for  whose  benefit  it  was  to  be 
made?        A.  For  my  benefit,  I  suppose. 

Q.  Did  you  or  did  you  not  believe  that  Dr.  Starck 
was  in  consultation  with  Dr.  Dietrich,  your  attend- 
ing physician?        A.  Yes,  sir. 

(Transcript,  657:) 
(Examination  of  witness  by  the  Court:) 
The  WITNESS.— I  told  Dr.  Dietrich  about  it  and 
he  tried  to  examine  it  himself,  and  then  he  made  the 
date  with  Dr.  Starck  a  few  days  afterwards. 
(Transcript,  658:) 
(Examination  by  the  Court:) 
Q.  What  did  you  understand  was  the  object  of 
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this  examination  of  your  eye? 

A.  To  know  whether  it  was  injured  or  not. 

Q.  What  difference  did  it  make  whether  it  was 
injured  or  not  in  your  judgment? 

A.  It  would  make  a  whole  lot.    (Transcript,  659.) 

Q.  In  what  way? 

A.  From  good  sight  to  blindness — I  wanted  that 
information. 

Q.  Who  wanted  it?  A.  I  did.  (Transcript, 
659.) 

Q.  You  wanted  it? 

A.  I  wanted  to  know  the  condition  of  it.  When 
I  reported  to  Dr.  Dietrich,  he  said  they  had  no 
oculift  and  that  they  would  get  one,  and  then  I  left 
the  thing  to  Dr.  Dietrich,  and  when  they  made  the 
appointment,  I  appeared. 

(Transcript,  659,  bottom  page:) 

Q.  You  knew  that  he  came  from  El  Paso? 

A.  I  heard  that. 

Q.  You  heard  that  before? 

A.  I  heard  it  at  the  examination.  Dr.  Dietrich 
said  he  would  have  their  man." 

It  is  plain  from  this  evidence  that  it  was  the  duty 
of  appellant  company  to  employ  physicians  to  treat 
its  injured  servants,  and  that  Dr.  Starck  was  so  em- 
ployed, and  that  Dr.  Dietrich,  Clark's  attending 
physician,  informed  Clark  that  appellant  would  get 
an  oculist,  call  in  their  man,  to  examine  his  eyes, 
and  that  Dr.  Dietrich  made  the  arrangement  and  in- 
formed Clark  that  their  man  was  there  to  examine 
his  eyes,  and  that  Clark  believed  the  examination 
was  for  the  purpose  of  treating  his  eyes,  and  was 
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to  be  made  for  his  benefit. 

From  a  knowledge  of  the  duty  of  appellant  to 
furnish  physicians  to  treat  its  injured  employees, 
the  action  of  the  company,  the  promises  and  conduct 
of  Dr.  Dietrich,  Clark  was  led  to  believe  that  the 
examination  was  for  his  benefit.  The  evidence 
shows  that  the  company  and  Dr.  Dietrich  failed  to 
inform  Clark  of  the  true  mission  of  Dr.  Starck.  He 
was  given  no  information  that  the  examination  was 
desired  by  the  company  for  the  purpose  of  evidence 
in  this  lawsuit,  but,  on  the  contrary,  the  company 
led  Clark  to  believe  that  the  examination  was  for 
his  benefit. 

It  clearly  enough  appeal's  that  the  company  and 
Dr.  Dietrich  resorted  to  tricks  and  deception  for  the 
purpose  of  obtaining  evidence  for  a  lawsuit,  and 
make  Clark  believe  that  the  true  object  was  for  his 
benefit,  and  for  the  purpose  of  treating  his  eye  if 
anything  could  be  done  for  it.  As  Clark  stated,  that 
it  made  all  the  difference  to  him — "From  good  sight 
to  blindness,  I  wanted  that  information.  I  wanted 
to  know  the  condition  of  it." 

We  think  it  well  settled  that  evidence  so  obtained 
cannot  be  used. 

"A  physician  sent  by  an  officer  of  a  defendant 
corporation  in  a  personal  injury  case  to  examine 
the  plaintiff,  although  for  the  purpose  of  obtain- 
ing evidence,  and  the  patient  believes  that  the 
doctor  was  called  for  the  purpose  of  treating  him 
and  submits  to  an  examination  under  such  belief, 
the  knowledge  and  information  so  obtained  is 
privileged." 
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Munz  vs.  Salt  Lake  City  Ry.  Co.,  70  Pac.  (Utah) 

852. 
1  Elliott  on  Evidence,  p.  741,  sec.  634. 
Undcrhill  on  Criminal  Evidence,  2d  ed.,  sec.  179. 

The  leading  case  on  the  question  of  privileged  com- 
munication, and  which  holds  that  if  such  information 
be  obtained  by  trick,  deception,  misrepresentation, 
or  by  any  other  means,  whereby  the  patient  is  made 
to  believe  that  the  examination  is  to  be  made  for  his 
benefit,  the  information  so  obtained  is  privileged. 

The  People  vs.  Ira  Stout,  Parker's  Criminal  Re- 
ports (N.  Y.),  vol.  3,  pp.  670,  675;  this  case  was  re- 
affirmed in  People  vs.  Austin,  93  N.  E.  (N.  Y.)  59. 

"A  physician  sent  to  a  prisoner,  who  accepts  his 
services  professionally,  and  the  disclosures  so  made 
are  privileged." 

People  vs.  Murphy,  4  N.  E.  (N.  Y.)  326. 

"A  physician  called  in  by  an  attending  physi- 
cian, or  by  friends,  or  by  strangers,  and  who  makes 
an  examination  of  the  patient,  or  learns  from  the 
patient  the  nature  of  his  injuries,  such  knowledge 
and  information  are  privileged,  and  the  physician 
cannot  give  testimony  of  the  same." 

Reinhan  vs.  Dennin,  9  N.  E.  (N.  Y.)  320,  322. 

Union  Pac.  R.  Co.  vs.  Thomas,  152  Fed.  365. 

"If  a  physician  attends  a  person  under  circum- 
stances calculated  to  produce  the  impression  that 
he  does  so  professionally,  and  his  visit  is  so  re- 
garded and  acted  upon  by  the  person,  it  is  enough 
to  establish  the  relation." 

"These    statutes  are    designed  to  protect    the 
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patient,  not  the  physician,  and,  being  remedial  in 
their  nature,  ought  to  receive  a  liberal  construction 
which  will  fully  effectuate  their  wise  and  humane 
provisions." 
Underbill  on  Criminal  Evidence,  2d  ed.,  sec.  179, 

p.  341. 
Freel  vs.  Market  Street  Cable  Ry.  Co.,  97  Cal. 

40. 
23  Ency.  Law  (2d  ed.),  pp.  84,  85. 

"The  refusal  to  permit  a  physician  called  as  an 
expert  to  testify  in  a  negligent  action  is  not  ground 
for  reversal,  where  the  record  does  not  show  what 
testimony  the  witness  was  expected  to  give,  or  that 
he  was  qualified  to  give  any." 

Henrencia  vs.  Guzman,  219  U.  S.  44,  55  L.  Ed. 
81. 

Appellant,  under  its  Assignment  of  Error  XIV 
(Transcript,  660),  claims  that  the  Court  erred  in 
failing  to  give  appellant's  instruction  set  out  on  pages 
660,  661.  The  Court  had  fully  instructed  the  jury  on 
all  facts  of  the  case,  and  this  instruction  is  not  the  law 
of  the  case,  and  if  given  would  have  absolved  the 
defendant  from  liability  on  account  of  its  negligence, 
and  prevented  a  recovery  if  the  plaintiff  was  in  any- 
wise negligent,  although  defendant  was  guilty  of 
bringing  about  a  state  of  affairs  which  materially 
produced  the  injury.  In  that  instruction  the  appel- 
lant asked  the  Court  to  instruct  the  jury: 

"If  it  appears  that  the  plaintiff  could  have 
stopped  and  so  avoided  the  collision  from  which 
his  alleged  injuries  resulted,  and  that  he  failed 
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to  do  so,  the  proximate  cause  of  the  injury  was  his 
own  negligence,  and  he  cannot  recover  in  this 
case." 

"If  you  believe  that  the  movement  of  the  four 
cars  in  question  could  not,  under  all  the  circum- 
stances, have  been  reasonably  prevented,  defend- 
ant is  not  liable." 

And  on  page  661,  Transcript,  the  objectionable 
portions  of  the  charge  are: 

"Yet  if  plaintiff  was  warned  of  danger,  or  was 
given  a  signal  which  required  him  to  immediately 
stop  his  engine  within  time  had  he  promptly  obeyed 
the  signal  to  have  stopped,  and  thus  avoided  the 
collision,  and  he  negligently  or  purposely  did  not 
do  so,  then  the  negligence  of  the  defendant,  if  any, 
is  not  the  proximate  cause  of  the  alleged  injury, 
and  the  plaintiff  cannot  recover. ' ' 

Of  course  the  statute  is,  that  the  defendant  is  liable 
for  an  injury  resulting  in  whole  or  in  part  from  the 
negligence  of  any  of  its  employees.  Defendant's  re- 
quested instructions  eliminated  that  feature  of  the 
law. 

Next,  appellant  wished  to  have  the  Court  tell  the 
jury:  If  the  movement  of  the  cars  "was  being  per- 
formed in  the  manner  usually  adopted  in  well-man- 
aged and  operated  railroads  and  generally  recognized 
as  good  railroading,"  then  the  defendant  was  not 
liable. 

Well-managed  and  operated  railroads  had  nothing 
to  do  with  the  question.  All  railroads  at  times  are 
guilty  of  negligence,  and  the  question  at  bar  was, 
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in  that  particular  instance,  Was  the  defendant  guilty 
of  negligence?    The  instruction  was  misleading. 

The  latter  part  of  that  instruction,  pertaining  to 
assumption  of  risk,  was  well  covered  in  the  charge 
of  the  Court,  and  further,  it  is  faulty  in  eliminating 
the  negligence  of  defendant  in  the  methods  of  oper- 
ating its  cars. 

Appellant  claims  error  under  its  Assignment  XV 
(Transcript,  662),  and  says  the  Court  erred  in  in- 
structing the  jury,  "That  in  order  to  relieve  the  de- 
fendant from  liability  on  account  of  negligence,  the 
negligent  conduct  of  the  plaintiff  must  be  willful  and 
wanton." 

There  was  no  such  instruction  given,  which  is  a 
sufficient  answer  to  this  assignment  of  error. 

Appellant,  under  its  Assignment  of  Error  XVI, 
claims  that  the  damages  assessed  by  the  jury  are  ex- 
cessive. 

The  question  of  excessive  damages  is  for  the  trial 
«ourt. 

Texas  &  Pacific  Ry.  Co.  vs.  Behymer,  189  U.  S. 

469,  47  L.  Ed.  905. 
Southern  Ry.  Co.  vs.  Craig,  113  Fed.  79. 
Western  Gas  Const.  Co.  vs.  Danner,  97  Fed. 
(C.  C.  A.  9th  Circ.)  883,  890. 

In  appellant's  Assignment  of  Error  XVII  (Tran- 
script, 662),  it  is  claimed  that  the  evidence  is  insuffi- 
cient to  justify  the  verdict  of  the  jury.  That  ques- 
tion is  not  open  for  review  in  this  court,  because  the 
assignment  of  error  does  not  show  in  what  partic- 
ular. No  evidence  is  set  out,  and  the  question  was 
not  raised  in  the  lower  court.     Appellant  did  not, 
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at  the  close  of  all  the  evidence,  move  for  an  instructed 
verdict  on  any  ground. 

Appellant's  Assignment  of  Error  XVIII  claims 
that  the  verdict  is  against  the  law.  The  assignment 
is  too  general  to  be  considered.  The  error,  whatever 
it  might  be,  is  not  specified. 

Appellant,  under  its  Assignment  of  Error  XIX 
(Transcript,  662),  claims  error,  because  on  objec- 
tion the  Court  excluded  the  deposition  of  Dr.  Diet- 
rich. This  deposition  was  taken  pursuant  to  a  stip- 
ulation under  the  laws  of  the  State  of  Arizona.  The 
stipulation  appears  in  the  Transcript,  663,  which  es- 
pecially reserves  the  right  to  object  to  the  evidence, 
to  wit:  "That  the  said  deposition  of  said  tvitness 
when  so  taken  and  returned  may  be  read  in  evidence 
in  this  cause  subject  to  the  same  objections  and  ex- 
ceptions as  if  said  witness  were  personally  present 
on  the  stand." 

Section  2525  of  the  Revised  Statutes  of  Arizona  of 
1901  is  applicable  here,  which  is  as  follows : 

"2525.  Depositions  may  be  read  in  evidence 
upon  the  trial  of  any  suit  in  which  they  are  taken, 
subject  to  all  legal  exceptions  to  which  might  be 
made  to  the  interrogatories  and  answers  were  the 
witness  personally  present  before  the  Court  giving 
evidence. ' ' 

This  deposition,  or  so-called  deposition,  is  not  in 
the  bill  of  exceptions.  It  is  not  made  a  part  of  the 
bill  of  exceptions ;  it  is  not  before  Court  for  consid- 
eration. Before  the  Court  could  consider  this  depo- 
sition it  must  be  in  the  bill  of  exceptions. 
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United  States  vs.  Copper  Queen  Consolidated 
Mining  Co.,  185  U.  S.  495,  498,  46  L.  Ed. 


1009. 


The  bill  of  exceptions  must  contain  all  the  evidence 
sought  to  have  reviewed. 

Alaska  Commercial  Co.  vs.  Dinkelspiel,  126  Fed 

(C.  C.  A.  9th  Cir.)  164. 
Boatmen's  Bank  vs.  Trower  Bros.  Co.,  181  Fed 

(C.  C.  A.)  809. 
Star  Co.  vs.  Madden,  188  Fed.  (C.  C.  A.)  910. 
Even  if  respondent  did  submit  some  cross-inter- 
rogatories in  the  deposition  of  Dr.  Dietrich,  such 
under  said  stipulation  and  laws  of  Arizona,  would 
not  preclude  an  objection  on  the  ground  of  incom- 
petency. 

The  Arizona  statute  on  the  feature  of  depositions 
was  taken  from  Texas,  and  it  is  the  rule  there  under 
the  same  statute  that  the  deposition  may  always  be 
objected  to  when  offered  in  evidence  on  the  ground 
of  incompetency,  and  such  appears  to  be  the  general 
rule  m  other  States. 

9Ency.Law(2ded.),363,note5. 
6  Ency.  PI.  &  pr.  596>  n  2. 

Some  statutes  provide  if  a  party  appears  person- 
ally and  asks  questions,  without  objecting  to  incom- 
petency, that  he  thereby  waives  that  right  when  the 
deposition  is  offered  in  evidence,  but  such  is  not  the 
Arizona  statute.  The  right  to  object  on  the  ground 
of  incompetency  may  always  be  taken  advantage  of 
when  the  deposition  is  offered  in  evidence.  In  the 
Ur.  Dietrich  deposition  the  respondent  did  not,  nor 
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did  anyone  for  him,  appear  and  cross-examine  that 
witness. 

"The  competency  of  a  witness  to  testify  can  only 
be  determined  when  his  deposition  is  offered  upon 
the  trial,  at  which  time  the  deposition  stands  for 
the  witness." 

Messimer  vs.  McCrary,  21  S.  W.  (Mo.)  17. 

Incompetent  testimony  goes  out  on  the  trial  under 
an  objection  on  that  ground  (Griffith  vs.  McCandles, 
59  Pac.  [Kan.]  729),  although  the  party  objecting 
appeared  and  cross-examined  the  witness. 

Bogers  vs.  Tompkins,  87  S.  W.  (Tex.)  383. 

Attending  physician's  deposition  is  incompetent. 

Epstein  vs.  Penn.  R.  Co.,  122  S.  W.  (Tenn.)  370. 

111.  Cent.  R.  Co.  vs.  Panebiango,  81  N.  E.  (111.) 

53. 

Appellant  assigns  as  Error  XX  (Transcript,  675), 

the  refusal  of  the  Court  to  grant  a  new  trial.    That 

matter  is  entirely  discretionary. 

Simpkins'  Suit  at  Law,  126. 
Manning  vs.  German  Ins.,  107  Fed.  52. 

Respectfully  submitted, 

L.  KEARNEY, 
W.    M.    SEABURY, 
Attorneys  for  Defendant  in  Error. 
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No.  2259 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


THE  ARIZONA  AND 
NEW  MEXICO  RAIL- 
WAY COMPANY, 

Plaintiff  in  Error, 
vs. 
THOMAS  P.  CLARK, 

Defendant  in  Error. 


BRIEF  OF  PLAINTIFF  IN  ERROR. 


STATEMENT  OF  FACTS. 

This  action  was  commenced  by  the  defendant  in 
error  in  the  District  Court  of  the  Territory  of  Arizona 
on  the  18th  day  of  January,  1912,  for  damages  alleo- 
ed  to  have  resulted  from  an  accident  on  the  15th  day  of 

March,  1911.        On  the  day  of   ,  1912, 

this  cause  was  transferred  from  the  Territorial  Court 
lo  the  United  States  Court  for  the  District  of  Ari- 
zona, on  motion  of  defendant  in  error,  under  Section 
02  of  the  Judicial  Code  (1911.) 

At  the  date  of  the  accident,  and  for  several  years 
prior  thereto,  the  defendant  in  error  was  in  the  employ 
of  plaintiff  in  error  as  Locomotive  Engineer  in  charge 


of  its  Switch  Engine  and  on  said  date  defendant  in  er- 
ror was  engaged  in  switching  freight  cars  within  the 
>rard  limits  of  the  plaintiff  in  error  in  the  town  of  Clif- 
ton. Twelve  of  these  cars  on  the  date  of  the  acci- 
dent were  moved  from  one  point  to  another  within  the 
yard  limits,  and  left  standing  at  the  latter  point,  for 
the  purpose  of  being  switched  to  the  Shannon  Smelter 
on  and  over  what  is  known  as  the  Shannon  Spur.  The 
point  at  which  the  cars  were  left  standing  was  on  the 
main  line  south  of  the  intersection  of  the  Shannon  Spur. 
The  track  at  the  point  of  intersection  with  the  Shan- 
non Spur  and  south  on  the  main  line  is  practically 
level;  the  grade  from  the  Shannon  Spur  south  for 
846  feet,  being  sixteen  one  hundredths  of  one  per 
cent  (.16  per  cent.)  Defendant  in  error  on  the  date 
of  the  accident  assisted  by  the  switching  crew  coupled 
his  engine  on  to  four  of  the  cars  left  standing  on  the 
main  line  and  switched  them  up  to  the  Shannon 
Smelter  over  the  Shannon  Spur;  returning  from  the 
Shannon  Smelter  he  coupled  his  engine  on  to  four  of 
the  eight  cars  left  standing  and  pulled  them  north  on 
the  main  line  beyond  the  intersection  of  the  Shannon 
Switch.  In  the  meantime  the  four  cars  left  on  the 
main  line  without  any  known  cause  started  to  roll  very 
slowly  north  and  as  defendant  in  error  was  backing 
up  south  over  the  main  line  at  the  rate  of  about  six 
miles  an  hour,  the  four  cars  in  front  of  his  engine  hav- 
ing passed  on  to  the  Shannon  Spur,  the  cars  left  on 
the  main  line  collided  with  his  engine  just  as  it  was 
passing  from  the  main  line  on  to  the  Shannon  Spur. 

The  method  of  plaintiff  in  error  in  its  switching 
operations  at  this  point  for  the  past  thirteen  years  had 
uniformly  been  to  leave  cars  on  the  main  line  without 
the  brakes  being  set,  which  method  was  known  to  de- 
fendant in  error.  Covering  this  period  cars  left  stand- 
ing on  the  main  line  had  moved  possibly  once  a  few 
feet  and  stop]  ed.  No  accident  or  injury  had  ever 
occurred  by  reason  of  this  method  of  operation.  De- 
fendant in  error  had  heen  in  the  employ  of  plaintiff 
in   error  as   Locomotive   Engineer   for  about   thirteen 


years;  had  charge  of  its  switch  engine  daily  for  several 
years  prior  to  this  accident;  was  familiar  with  the 
method  of  operation  in  switching  at  this  point;  never 
complained  of  the  manner  or  method  of  ojjeration. 
The  method  was  open  and  obvious  and  known  and 
appreciated  by  him;  in  fact  he  admits  in  his  testimony 
lliat  he  knew  this  uniform  method  of  operation.      Rec. 

\iy.0.Zr/*8&#&- ) 

Defendant  in  error  after  the  transfer  to  the  Fed- 
eral Court  filed  an  amended  complaint  setting  forth 
practically  the  same  facts  alleged  in  his  original  com- 

paint.     On  the day  of    

he  filed  a  second  amended  complaint  in  which  he  alleg- 
ed substantially  the  same  facts  set  forth  in  his  original 
and  amended  complaints.  To  the  second  amended 
complaint  plaintiff  in  error  filed  an  amended  answer 
in  which  it  interposed  general  and  special  demurrers; 
general  denial;  assumption  of  the  risk;  contributory 
negligence.     The  questions  involved  are  as  follows: 

1st.  The  sufficiency  of  the  complaint  raised  by  a 
general  demurrer   ( Rec.  page  63.  r .  3. 5 folio 

)  and  by  motion  for  directed  ver- 
dict.         (Rec.  page.  /.<?& folio 

) 

2nd.  The  sufficiency  of  certain  parts  of  the  complaint 
raised  by  special  demurrer  (Rec.  page.  .Z^T.7/.  . 
.0.f..:.  folio ). 

•3rd.  The  indefiniteness  and  uncertainty  of  said  com- 
plaint and  each  count  thereof  by  a  motion  to  make 
more  definite  and  certain  (Rec.  page.  &Qr.Q5~.  .  . 
folio ) 

4th.  On  the  ground  of  duplicity  by  motion  to  strike 
plaintiff's  second  amended  complaint  from  the 
files  because  each  count  thereof  is  duplicitious 
(Rec.  page.  .6-f.  T.67.  .  .  .foho    .  .$.$~. ) 

5th.      The  insufficiency  of  plaintiff's  second  amended 


complaint  was  also  raised  by  defendant's  objec- 
tion at  the  beginning  of  the  trial  to  any  evidence 
in  the  case  on  the  ground  that  said  amended  com- 
plaint and  neither  count  thereof  alleged  facts  suf- 
ficient to  constitute  a  cause  of  action.  (Rec.  page 
./A8-/.Q1.  ...,  foho  0.f.  Jtl-U?.  ...) 

6th.  The  question  of  variance  was  raised  by  defend- 
ant at  the  close  of  plaintiff's  evidence  by  a  motion 
for  a  directed  verdict.  The  facts  alleged  in  the 
first  and  second  counts  of  plaintiff's  amended 
complaint  are  based  upon  the  first  section  of  the 
"Employers'  Liability  Act,"  approved  April  22, 
1908,  in  respect  to  injuries  received  by  employees 
while  engaged  in  interstate  commerce,  and  the  evi- 
dence at  the  close  of  plaintiff's  case  failed  to  show 
that  defendant  and  plaintiff  were  engaged  in  in- 
terstate commerce  at  the  date  of  the  alleged  in- 
juries. The  undisputed  evidence  in  the  case 
showing  that  plaintiff  and  defendant  were  en- 
gaged at  the  date  of  the  alleged  accident  in 
switching  ears  in  defendant's  local  yards  at  Clif- 
ton. It  was  conceded  by  plaintiff  and  the  court 
that  plaintiff  and  defendant  were  not  engaged  in 
interstate  commerce  at  the  date  of  the  alleged  in- 
jury and  the  court  held  that  this  fact  was  imma- 
terial as  under  the  2nd  Section  of  the  Federal 
Employers'  Liability  Act  plaintiff  was  entitled 
to  recover  by  reason  of  the  fact  that  Arizona  was 
a  Territory  at  that  date.  (Rec.  page .  IQ B.  t.  /4 9. 
^olio  4JJ.  .  .  .  1/9.  .  ) 

7th.  The  question  of  sustaining  plaintiff's  objections 
to  and  excluding  the  testimony  of  witness  Kellv 
offered  by  defendant  was  i-n'sed  by  exception    to 

the  action  of  the  court.  (Rec.  ,mffe 

folio... S'WLt.?*.* ) 

8th.  The  question  of  sustaining  plaintiff's  objec- 
tions to  and  excluding  the  testimony  of  witness 


Kline  offered  by  defendant  was  raised  by  excep- 
tion to  the  action  of  the  court.  (Rec.  page.  77V.  . 
.  3.47. folio ) 

9th.  The  question  of  error  in  the  Court's  charge 
on  the  subject  of  the  assumption  of  risk  was  rais- 
ed by  defendant  at  the  close  of  the  evidence  before 
reading  the  general  charge  of  the  court  to  the 
jury.    (  Rec.  page. 6/7!  .  .7.7  > .  .folio ) 

10th.  The  question  of  error  in  that  part  of  the 
Court's  charge  in  reference  to  the  rule  of  dam- 
ayes  was  raised  by  defendant  objecting  to  the 
same  before  reading  the  general  charge  by     the 

Court  to  the   jury.    (Rec.   page.  .  .  .4/9 

folio .* ) 

1 2th.  The  question  of  error  in  that  part  of  the 
Court's  general  charge  in  respect  to  the  wilful 
conduct  of  plaintiff  by  exception  duly  made  and 
allowed  before  the  general  charge  of  the  Court 
including  the  part  objected  to,  was  read  by     the 

Court  to  the  jury.  Ree.  page.  .^.9.fr.<^.4p. 

folio ...) 

33th.  The  question  of  error  on  the  subject  of  failure 
of  plaintiff  to  obey  signals  given  him  to  stop  by 
the  prompt  observance  of  which  he  might  have 
stopped  his  engine,  must  be  wilful  and  intentional 
in  order  to  exempt  the  defendant  from  liability 
for  the  alleged  injury,  by  objection  of  defend- 
ant before  leading  the  charge  to  the  jury  includ- 
ing that  part  objected  to  and  before  the  jury  had 
retired  to  consider  their  verdict.  (Rec.  \vAge.4£»4 
folio ) 

11th.  On  the  subject  of  the  competency  of  the  testi- 
mony of  Dr.  Stark,  a  witness  offered  by  defend- 
ant, to  prove  the  condition  of  plaintiff  in  respect 
to  the  injuries  alleged  to  have  been  received  at  the 


date  of  the  accident  and  particularly  as  to  the 
condition  of  plaintiff's  eye  about  two  months  sub- 
sequent to  the  date  of  the  alleged  injury,  by  ex- 
cepting to  the  action  of  the  Court  in  sustaining 
the  objections  of  plaintiff  to  the  testimony  of  the 
witnesses.    (Rec.  page. ^3. 8~47A  .folio 


15th.  The  question  of  the  Cuurt's  error  in  refusing 
to  give  to  the  jury  instructions  offered  by  defend- 
ant was  raised  by  defendant's  exceptions  to  the 
action  of  the  Court  before  the  retirement  of  the 
jury.  The  instructions  offered  and  refused  by 
the  Court  will  be  found  under  defendant's  Assign- 
ment of  Error  No.  15.  (Rec.  Page.  £ 2.X--  6.44. 
folio ) 

lGth.  As  the  error  complained  of  under  this  Assign- 
ment is  the  same  as  that  urged  under  No.  12,  ref- 
erence is  hereby  made  to  said  number  for  authori- 
ties supporting  the  same.  (Rec.  page.  .4-  3"£.  .  .  . 
folio ) 

17th.  The  question  of  damages  being  excessive  was 
raised  by  defendant's  motion  for  a  new  trial  as 
error  under  paragraph  18  of  its  motion  for  a  new 
trial.    (Rec.  page .  /P.  37 folio 


18th.  The  question  of  the  sufficiency  of  the  evidence 
to  sustain  the  verdict  and  judgment  was  raised 
by  paragraph  18  of  defendant's  motion  for  a  new 
trial.    ( Rec  page .  /A<9 folio ) 

19th.  The  question  of  the  verdict  of  the  jury  and  the 
judgment  of  the  Court  being  against  the  law  was 
raised  by  defendant  in  paragraph  19  in  its  mo- 
tion for  a  new  trial.   (Rec.  page.  ./.°.& 

folio ) 

20th.     The  question  of  the  competency  of  the  testi- 


inoiiy  of  Dr.  Deitrich  whose  deposition  was  offer- 
ed in  evidence  on  the  part  of  defendant  was  raised 
by  defendant  in  its  exception  to  the  order  of  the 
Court  excluding  said  deposition.  ( Rec,  page 
6A&T.47P.  .folio ) 

The  demurrers  were  over-ruled;  the  several  mo- 
tions by  the  Court  denied  (Rec.  page 

folio ) .  The  trial  resulted  in  a  ver- 
dict and  judgment  in  favor  of  defendant  in  the  sum 
oJ    $j:a76  7$  .  motion  for  new  trial  filed  and 

over-ruled  and  the  cause  is  in  this  court  for  review  on 
writ  of  error. 

ASSIGNMENT  OF  ERROR  NO.  l. 

The  Court  erred  in  oxer-ruling-  defendant's  Gen- 
eral Demurrer  to  the  second  amended  complaint  for 
trie  reason  that  said  complaint  nor  neither  count  there- 
of, stated  facts  sufficient  to  constitute  a  cause  of  action. 
As  the  same  objection  was  urged  in  defendant's  mo- 
tion for  judgment  under  assignment  of  error^No.  .5) 
made  before  the  introduction  of   any   evidence    in    the 

cause.      Rec.  page,  .h  9.—.  IP.  &.  .  folio 

(We  shall  consider  them  together.) 

It  is  fundamental  that  in  order  to  state  facts  con- 
stituting actionable  neglig'ence,  some  duty  of  the 
master  must  be  alleged,  its  violation  and  resulting  in- 
jury to  the  servant. 

McAndrews  vs.  Chicago  L.  S.  &  E.  Rv.  Co.  78 
X.   E.  60.3. 

It  is  also  a  familiar  principle  of  the  law  covering 
the  relation  of  master  and  servant  "that  the  limit  of 
the  master's  duty  is  to  exercise  ordinary  and  reason- 
able care  having  regard  to  the  hazards  of  the  service, 
to  provide  his  employees  with  reasonably  safe  appli- 
ances, machinery,  tools  and  working  places,  and  to  ex- 
ercise ordinary  care  to  keep  them  in  reasonably  safe 
condition  of  repair." 


Choctaw  &  G.  R.  Co.  vs.  Holloway,  114  Fed.  458. 

In  this  case  Judge  Sanborn,  speaking  for  the 
Court,  after  stating  the  duties  of  the  master,  states  the 
rule  in  respect  to  the  servant  as  follows: 

"A  servant  may  assume  that  his  master 
has  discharged  this  duty,  unless  he  knows, 
or  by  the  exercise  of  reasonable  care  he 
would  have  known,  that  the  duty  had  not 
been  discharged,  and  that  there  were  defects 
in  the  machinery  and  appliances  with  which 
or  in  the  place  in  which  he  undertakes 
to  work.  On  the  other  hand  the  servant 
assumes  all  the  ordinary  risks  and  dangers  of 
the  employment  upon  which  he  enters,  so  far 
as  they  are  known  to  him,  and  so  far  as  they 
would  have  been  known  to  a  person  of  or- 
dinary prudence  and  care  by  the  exercise  of 
ordinary  diligence.  It  is  his  duty  to  exer- 
cise reasonable  diligence,  to  observe  and 
be  cognizant  of  all  obvious  defects  it)  +he  ma- 
chinery and  appliances  with  which  he  is  work- 
ing; and  he  assumes  the  risks  and  dangers 
of  all  such  defects  of  whuJi  he  has  know- 
ledge, and  of  which  he  would  have  had  know- 
ledge, by  the  exercise  o*  ordinary  care  and 
dilligence." 

This  case  was  affirmed  by  the  Supreme  Court  of 
the  United  States.       191  U.  S.  334. 

And  the  principles  announced  is  the  law  of  this 
case  unless  changed  or  modified  by  Section  4  of  the 
Employers'  Liability  Act  (1908).  which  provides  that 
an  employee  shall  not  be  held  to  assume  the  risk  of  his 
employment  in  any  case  where  the  violation  of  such 
common  carrier  of  any  statute  enacted  for  the  safety 
of  the  employee  contributed  to  the  death  or  injury  of 
said  employee,  and  as  it  is  not  contended  in  this  case 
that  the  injury  complained  of  resulted  from  the  viola- 


tion  of  any  statute  enacted  for  the  safety  of  the  em- 
ployee, the  assumption  of  the  risk  remains  as  at  com- 
mon law. 

Neil  vs.  Idaho  and  W.  X.  R.  Ry.  12.5  Pac.  231, 

Under  this  rule  the  servant  by  the  terms  of  his 
employment  agrees,  expressly  or  impliedly,  that  the 
dangers  obviously  incident  and  those  which  he  knows, 
or  could  have  known  by  the  exercise  of  reasonable  care 
are  at  his  risk.  As  said  by  Judge  Taft,  speaking 
f'oi   the  Court  of  the  6th  Circuit: 

"Assumption  of  risk  is  a  term  of  the 
contract  of  employment,  express  or  implied, 
from  the  circumstances  of  the  employment 
by  which  the  servant  agrees  that  dangers  of 
injury  obviously  incident  to  the  discharge 
of  the  servant's  duty  shall  be  at  the  servant's 
risk.  In  such  cases  the  aquieseenee  of  the 
servant  in  the  conduct  of  the  master  does  not 
defeat  a  right  of  action  on  the  ground  that 
the  servant  causes  or  contributes  to  cause  the 
injury  to  himself;  l)ut  the  correct  statement 
is  that  no  right  of  action  arises  in  favor  of  the 
sen  ant  nl  all,  for,  and  ■*■  the  terns  nf  the  em- 
p'.o i/nu»l,  the  master  violates  no  legal  duty 
to  the  servant  in  failing  to  protect  him  from 
dangers  the  risk  of  which  he  agreed  expressly 
or  impliedly  to  assume." 

Narramore  vs.  Cleveland  C.  C.  &  St.  L.  R.  Co. 
96  Fed.  298. 

Chespeake  &  O.R.  Co.  vs.  Hennessey  96  Fed.  413. 

St.  Louis  Cordage  Co.  vs.  Miller  126  Fed.  492. 

Schlemmer  vs.  Buffalo  R.  P.  &  R.  Ry,  Co.  220 
U.  S.  590. 

The  first  question   presented  is  whether  the  oh- 
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jections  can  be  raised  by  general  demurrer,  or  motion 
for  directed  verdict.  While  the  authorities  agree  that 
the  assumption  of  the  risk  is  a  defense,  yet  it  is  well 
established,  and  sustained  by  text  writers  and  decis- 
ions both  Federal  and  State,  that  no  cause  of  action 
accrues  to  the  servant  for  injury  resulting  from  risks 
assumed.  For  the  reason  that  the  master  violates  no 
duty  in  failing  to  protect  him  from  such  risks  and  dan- 
gers. Hence  to  state  a  cause  of  action  in  personal 
injury  cases,  it  is  essential  that  it  should  be  averred 
that  the  servant  had  no  knowledge  of  the  risks  or  dan- 
gers. For  the  reason  that  if  he  did  know  and  volun- 
tarily remained  in  the  service,  he  is  deemed  to  have  as- 
sumed the  risks  as  incident  thereto. 

The  plaintiff  in  his  amended  complaint  al- 
leges defendant  had  actual  knowledge  of  the  conditions 
at  date  of  the  accident.  But  he  fails  in  said  complaint 
to  allege  want  of  knowledge  actual  or  constructive  on 
his  part. 

In  order  to  state  a  cause  of  action  alleged  to  have 
been  caused  by  carelessness  and  negligence  of  the 
master,  it  must  be  shown  affirmatively  that  the  master 
was  in  possession,  or  might  by  the  exercise  of  ordinal', 
care  have  been  in  possession  of  knowledge  of  the 
dangerous  character  of  the  work,  which  knowledge 
teas  unknown,  and  by  the  exercise  of  ordinary  care, 
prudence  and  intelligence  on  the  part  of  the  employee 
could  not  have  been  known  to  him. 

Thompson  vs.  Chicago  M.  &  St.  P.  Rv.  Co.  18 
Fed.  239. 

In  the  case  of  Dixon  vs.  W.  U.  Tel.  Co.  68  Fed. 
030,  Mr.  Justice  Baker,  on  the  subject  of  complaints  in 
personal  injury  cases  states  the  rule  in  the  following 
language: 

"A  complaint  in  an  action  for  personal 
injuries  resulting  from  insufficiency  or  un- 
safe condition  of  the  appliances  furnished  by 
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the  employer  to  his  servant,  which  docs  not  al- 
lege I li'ii  such  insufficiency  was  known,  or 
might  have  been  known  to  the  employer,  and 
was  unkno  n  la  the  servant  is  fatally  defec- 
tive. 

The  same  principle  is  announced  and  sustained 
in  the  case  of  Bohn  Mfg.  Co.  vs.  Erickson,  55  Fed.  493. 

The  Supreme  Court  of  Indiana  in  a  very  recent 
case  decided  February  13th,  1913,  on  the  subject  of 
pleading  in  accident  cases  uses  this  language: 

"In  an  action  for  injury  or  death  of  a 
servant,  the  complaint  must  aver  facts  show- 
ing that  the  servant  did  not  assume  the  risk 
of  danger." 

Standard  Cement  Co.  vs.  Minor,  100  N.  E.  767. 
(Advance  sheets  N.  E.  Rep.  March,  11,  1913.) 

The  Supreme  Court  of  Idaho  in  the  case  of: 

Minty  vs.  U.  P.  Ry.  Co.  21  Pac.  660,  in  passing 
upon  the  question  of  pleading  in  this  class  of  cases 
uses  this  language: 

"He  (servant)  must  show  the  injury 
did  not  arise  from  a  defect  obvious  to  him- 
self, or  which  by  the  use  of  ordinary  care, 
he  might  have  known.  Before  the  servant 
can  recover  he  must  show  it  was  not  from 
hazard  incident  to  the  service." 

The  Supreme  Court  of  Illinois,  in  a  recent  case 
lays  down  the  rule  of  pleading  in  accident  cases  in  the 
following  language: 

"The  duty  and  liability  are  the  same 
with  regard  to  the  place  of  work  and  the  ap- 
pliances with  which  the  work  is  done ;  and  the 
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:•    c  is  that  the  servant,  in  order  to  recover, 
must  establish  three  propositions: 

First  the  existence  of  the  defect;  sec- 
ond, that  the  Master  had  notice  thereof,  or 
in  the  exercise  of  ordinary  care  would  have 
had  knowledge  of  it;  and  third  that  the  ser- 
vant did  not  know  of  the  defect,  and  had  not 
equal  means  of  knowing  with  the  master." 

Lake  Erie  &  W.  R.  Co.  vs.  Wilson,  59  N.  E.  573. 

The  Supreme  Court  of  Indiana  in  the  case  of: 

Salem  Bedford  Stone  Co.  vs.  Hodds  42  N.  E. 
1022;  lays  down  the  rule  on  this  subject  as  follows: 

"Another  rule,  now  firmly  established  is 
that,  where  the  servant  knows  of  the  defect 
in  the  machinery,  or  the  danger  in  the  place 
where  he  is  working,  **********  or  the  want 
of  skill  of  fellow  servants,  and  with  such 
knowledge  voluntarily  continues  in  such  em- 
ployment, he  thereby  exonerates  the  master 
from  liability  and  is  held  to  have  assumed  the 
risks  incident  to  such  defects,  dangers,  or 
want  of  skill.  Out  of  this  rule  has  necessari- 
ly grown  the  conclusion  that  the  action  for  a 
violation  of  the  employer's  duty,  envolves 
more  than  mere  negligence,  and  contributory 
negligence,  and  includes  a  denial  of  ihe  as- 
sumption of  the  hazard.  A  failure  to  nega- 
tive the  assumption  of  xn-hich  renders  the 
complaint  bad." 

Dixon  vs.  \\r.  U.  Tel.  Co.,  (58  Fed.  (530. 

Bethleham  Iron  Co.  vs.  Weiss,  100  Fed.  45. 

Glavin  vs.  Boston  &  M.  R.  R..  100  X.  E.  614  (ad- 
vance sheets  X.  E.  Rep.  Feb.  15,  1913.) 

Peterson  vs.  New  Pittsburg  Coal  &  Coke  Co.  10 
X.  E.  8. 
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Mr.  Clark  in  his  testimony  ill  answer  to  following' 
question: 

"So   far  as  you   know  during  the   two  years  yon 
wen    engineer  on   the  switch   engine   were   the   brakes 
set  upon  the  ears  left  standing  on  the  main  line  before 
being  switched  ii]>  the  Shannon  switch?" 
To  which  he  replied: 

A.  "So  far  as  I  know  there  was  not  any  brakes 
set  on  them  at  all." 

Q.      That  was  true  during  entire  two  years  that 
yon  had  charge  of  the  switch  engine? 
A.      Fes,  sir.     (Rec.  p.  188). 

The  Supreme  Court  of  Massachusetts  in  the  case  of 
Glavin  vs.  Boston  &  M.  Ry.  100  X.  E.  614.   (advance 
sheets  Fed.  Rep.  Feb.  19,  1913)  uses  this  languag-e: 
"Where  an  employee's  testimony  showed 
that  he  Fully  understood  the  danger  of  his  em- 
ployment  the   employer   could   not   be   held 
liable  for  failure  to  give  further  warning  or 
instructions  concerning  such  dangers." 

Second  amended  complaint  of  plaintiff  tested  by 
the  rule  established  by  the  authorities  cited  is  fatally 
defective  in  failing  to  state  facts  sufficient  to  consti- 
tute cause  of  action  and  we  respectfully  submit  the 
Court  erred  in  over-ruling  defendant's  general  demur- 
rer to  said  complaint  and  each  count  thereof  and  in 
denying  defendant's  motion  for  a  directed  verdict. 

ASSIGNMENT    OF    ERROR    XO.  2. 

The  Court  erred  in  over-ruling  defendant's  special 
demurrer  to  that  part  of  plaintiff's  second 
amended  complaint  beginning  on  page  3  with  the  words 
that  portion  of  defendant's  said  Railroad  track"  and 
ending  with  the  words  "an  injury  hereinafter  mention- 
ed" for  the  reason  that  the  same  is  a  conclusion;  simply 
an  opinion  of  the  pleader. 

The  Court  also  erred  in    over-ruling    defendant's 
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special  demurrer  to  that  part  of  plaintiff's  second 
amended  complaint  on  page  4  beginning  with  the 
words  "that  plaintiff's  said  injuries  were  also  caused 
by  the  insufficient  number  of  brakemen  to  manage  said 
cars;  the  said  Railroad  bed  was  defective  and  unsafe; 
that  said  brakes  on  said  cars  and  coupling  apparatus 
was  out  of  repair  and  unsafe ;  that  defendant  did  not  in- 
spect its  road  bed  and  said  cars  and  did  not  furnish 
plaintiff  a  reasonably  safe  place  in  which  to  perform 
said  work  and  that  defendant  and  its  said  servants  so 
negligently  and  carelessly  ran,  managed  and  operated 
said  freight  cars  and  engine  whereby  said  collision  was 
caused  and  plaintiff  injured  as  aforesaid,"  for  the  rea- 
son that  no  facts  are  alleged  showing  negligence  upon 
the  part  of  defendant,  same  being  merely  a  conclusion 
of  law  and  the  opinion  of  the  pleader. 

Mobile  Savings  Bank  vs.  Board  of  Supervisors,  2*2 
Fed.  580. 

James  vs.  City  Investing  Co.,  188  Fed.  513. 

ASSIGNMENT  OF  ERROR  NO.  3. 

The  court  erred  in  over-ruling  defendant's  motion 
to  make  said  complaint  and  each  count  thereof  more 
definite  and  certain  in  to  respect  the  number  of  brake- 
men  employed  by  defendant  was  insufficient,  and  how 
said  insufficiency;  if  any,  caused  or  contributed  to  plain- 
tiff's alleged  injury,  in  what  respect  the  road  bed  was 
defective  and  unsafe  and  how  said  defective  and  unsafe 
road  bed,  if  any,  caused  or  contributed  to  the  cause  of 
plaintiff's  alleged  injury;  in  v. hat  respect  was  the 
coupling  apparatus  out  of  repair  and  unsafe  and  how 
said  want  of  repair  or  unsafe  condition  contributed  or 
caused  the  alleged  injury;  in  what  respect  defendant 
failed  to  furnish  plaintiff  a  safe  place  in  which  to  per- 
form his  work  and  how  such  unsafe  place,  if  any,  caused 
or  contributed  to  cause  plaintiff's  alleged  injury  and 
in  what  respect  defendant  and  its  servants  negligently 
and  carelessly  ran,  managed  and  orerated  its  cars  and 
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engine  and  how  such  careiess  and  negligent  operation, 
if  any,  caused  or  contributed  to  cause  the  alleged  in- 
jury. 

The  courts  of  the  United  States  are  governed 
and  controlled  by  the  course  of  procedure  of  Civil 
causes  adopted  by  the  Courts  of  the  State,  unless  such 
procedure  is  in  conflict  with  Section  912.  Rev.  Statutes 
of  the  United  States. 

Rev.  Statutes  of  Arizona,  1901,  Xo.  1356  pro- 
vides as  follows: 

"If  irrelevant  or  redundant  matter  is  in- 
serted in  a  pleading,  it  may  be  stricken  out 
on  motion,  and  when  a  pleading  is  double, 
and  does  not  conform  to  the  statute,  or  when 
allegations  of  a  pleading  are  so  indefinite  or 
uncertain  that  the  precise  nature  of  the 
charge  or  defense  is  not  apparent,  the  court 
may  strike  it  out  on  motion  or  require  it  to 
be  amended." 

In  defendant's  motion  to  make  more  definite  and 
certain  the  Court's  attention  was  particularly  directed 
to  the  indefinite  and  uncerain  allegations  in  respect 
to  the  number  of  brakemen  employed  by  defendant  at 
the  date  of  said  accident.  Said  indefinite  and  uncer- 
tain statement  beginning  with  the  words  "plaintiff 
further  says"  and  ending  on  page  7  with  the  words 
'and  plaintiff  injured  as  aforesaid."  Also  to  the  in- 
definite and  uncertain  statement  in  respect  to  brakes 
and  coupling  apparatus  on  the  cars  and  in  respect  to 
the  indefinite  and  uncertain  statement  that  the  brakes 
and  coupling  apparatus  were  out  of  repair  and  unsafe 
and  to  the  further  indefinite  and  uncertain  allegation 
that  defendant  failed  to  discharge  its  duty  in  respect 
to  the  inspection  of  the  cars  and  to  the  further  indefinite 
and  uncertain  statement  in  respect  to  the  unsafe  road 
bed  and  the  further  indefinite  and  uncertain  statement 
ill  reference  to  the  defendant's  failure  to  furnish  plain- 
tiff with  a  safe  place  in  which  to  perform  his  work  and 
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the  further  allegation  in  reference  to  the  negligent 
and  careless  management  and  operation  of  its  cars 
the  date  of  the  accident.  Paragraph  1289  R.  S. 
Ariz.  1901,  provides  as  follows: — 

"The  complaint  shall  set  forth  clearly 
the  names  of  the  parties,  a  concise  statement 
of  the  cause  of  action,  without  any  distinc- 
tion between  suits  at  law  and  in  equity,  and 
shall  also  state  the  nature  of  the  relief  which 
he  demands." 

The  legal  conclusions  which  are  simply  the  opin- 
ion of  the  pleader  violates  this  express  command  of  this 
paragraph  of  our  Statute  and  under  paragraph  1350 
above  cited  a  remedy  is  provided  for  the  correction  of 
pleadings  defective  in  this  respect. 

In  support  of  the  position  of  plaintiff  in  error  that 
the  several  allegations  specifically  pointed  out  in  de- 
fendant's motion  to  make  more  definite  and  certain  are. 
indefinite  and  uncertain  and  conclusions  of  law  and 
opinions  of  the  pleader,  we  cite  the  following  cases:— 

Mallory  vs.  Globe  Boston  C.  M.  Co.  11  Ariz.  296; 

Mobile  Savings  Bank  vs.  Board  of  Supervisors, 
22,  Fed.  580; 

Florence  Oil  &  Refining  Co.  vs.  Farir,  109  Fed. 
254 ; 

Southern  Pac.  Ry.  Co.  vs.  Campbell,  189  Fed. 
182; 

In  re  Dunn  181  Fed.  701; 

School  Dist.  No.  2  vs.  Shuck,  113  Pac.  511; 

Kirkpatrick  vs.  City  of  Dallas.  115  Pac.  424; 

Stratton's  Independence  Ltd.  vs.  Sterrett,  117 
Pac.  351 ; 

Allen  vs.  Cooley,  31  S.  W.  630; 

Tel.  Co.  vs.  Patterson,  1st  Xev.  150; 

Leitham  vs.  Cusick,  1st  Utah,  224; 

Kennev  vs.  Turner,  15  II!.,  182. 
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Allegations  in  pleadings  that  the  acts  averred 
were  "rightful"  or  "wrongful,"  presents  no  issue  of  fact 
and  creates  no  legal  liability.  They  are  the  expressions 
of  the  opinions  of  the  parties  with  respect  to  their  legal 
rights. 

The  facts  relied  upon  to  constitute  negligence 
must  be  pleaded: — 

Rutheford  vs.  Foster,  125  Fed.  187; 
Hieronymus  vs.  X.  V.  Nat.  Bldg.  &  Loan  Ass'n, 
101  Fed.  12; 

Picotte  vs.  Watt.  81  Pae.  80.5; 
Griffith  vs.  Wright.  58  Pae.  582; 
Fogg  vs.  Ry.  Co.,  23  Pae.  840; 
Webber  vs.  Dillon,  54  Pae.  894; 
Carlile  vs.  People.  59  Pae.  48; 
Callahan  vs.  Broderick,  56  Pae.  782; 
People  vs.  Cobb,  51  Pae.  523; 
Gould  vs.  Railway  Co.  1st  Otto  526-416. 

A  motion  to  require  a  complaint  to  be  made'more 
definite  and  certain  will  he  sustained  even  though  the 
complaint  may  be  sufficient  as  against  a  general  de- 
murrer. 

Southern  Elec.  Rv.  Co.  vs.  Hageman,  121  Fed. 
262. 

Conclusions  of  law  express  merely  the  opinion  of 
the  pleader. 

Grand  Val.  Irr.  Co.  vs.-Lesher,  et  al.,  65  Pae.  4  k 

Conclusions  are  not  facts. 

Heher  vs.  Dillon,  54  Pae.  894. 

The  allegation  that  the  "road  bed  was  defective 
and  unsafe"  and  the  allegation  that  "the  grade  was  so 
steeo  that  cars  would  not  stand  without  being  blocked 
or  the  brakes  set"  are  mere  conclusions  of  law. 
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Mobile  Savings  Bank  vs.  Board  22  Fed.  580. 
City  of  Logansport  vs.  Kihm,  64  N.  E.  595; 
City  of  Buffalo  vs.  Holloway,  7  N.  Y.  492. 

Facts  from  which  duty  springs  must  be  alleged. 

Anthony  vs.  Waters,  62  N.  E.  505 ; 
History  Co.  vs.  Dougherty,  3rd  Ariz.  387. 

For  the  reason  that  the  several  allegations  in 
plaintiff's  second  amended  complaint  were  indefinite 
and  uncertain  defendant's  motion  to  make  more  defi- 
nite and  certain  should  have  been  sustained. 

ASSIGNMENT  OF  ERROR  NO  4. 

The  Court  erred  in  over-ruling  defendant's  mo- 
tion to  strike  plaintiff's  second  amended  complaint 
from  the  files,  because  each  count  thereof  is  a  duplica- 
tion, in  this  that  thirteen  separate  and  definite  causes  of 
action  are  alleged  in  each  of  said  counts  involving 
defendant's  liability  under  the  common  law  and  two 
Federal  Statutes,  one,  the  "Safety  Appliance  Act" 
and  the  other  "Federal  Employees  Liability  Act," 
each  of  said  alleged  causes  of  action  requiring  different 
proof  and  to  each  of  said  causes  of  action  separate  and 
distinct  defenses  may  be  interposed  and  as  to  said  sec- 
ond count  because  the  several  and  distinct  causes  of 
action  therein  alleged  are  merely  a  summary  of  the  sev- 
eral causes  of  action  alleged  in  said  first  count.  As  to 
the  second  count  the  motion  to  strike  should  have  been 
sustained  for  the  reason  that  the  facts  alleged  are  a  mere 
summary  of  those  set  forth  in  the  first  count  of  the  com- 
plaint. The  rule  is  that  where  the  facts  alleged  in  the 
second  count  requires  neither  more  nor  less  evidence  to 
establish  it  than  to  establish  the  cause  stated  in  the  first 
count,  that  it  is  duplication,  hence  defendant's  motion 
should  have  been  sustained. 

Lighter  vs.  Jackson,  35  .N.  E.,  289. 


19 


Duplicity  is  defined  a  joinder  of  different  grounds 
of  action  in  the  same  count  to  enforce  a  single  right. 

Devlicco  vs.  C.  Vt.  R.  Co.,  20  Atl.  953. 

The  Statutes  of  Arizona  (1901)  Paragraph 
1856,  provides  that  when  the  pleading  is  double,  that  it 
states  several  different  causes  of  action  in  one  count, 
the  court  may  strike  it  out  on  motion  or  require  it  to  be 
amended,      this  is  the  uniform  rule  in  the  Code  States: 

Pomerov  Code  Rem.  (1904  Ed.),  Sec.  446,  pa«e 
611; 

Also  see  case  cited  Note  1,  page  612; 

Green  vs.  Hereford  12  Ariz.  8.5. 

The  supreme  court  of  Arizona  recognizes  separate 
and  independent  causes  of  action  and  permits  the  same 
to  be  alleged  in  different  counts. 

Williard  vs.  Corrigan  8th  Ariz.  70. 

Chief  Justice  Street  in  delivering  the  opinion  of 
the  Court  uses  this  language: 

"The  plaintiff  may  set  forth  the  same 
single  cause  of  action  in  varied  counts,  and 
with  differing  averments,  so  as  to  meet  the 
possible  proofs  which  will  for  the  first  time 
fully  appear  on  the  trial  *  *  *  The 
complaint  contained  two  counts;  one  alleg- 
ing a  promise  to  pay,  and  the  other  alleging  a 
quantum  meruit." 

Vendicato  Cons.  Gold  Mining  Co.,  vs.  Firstbrook 
86  Pac.  313. 

Rutledge  v  M.  Pac.  Ry.  19  S.  W.  38. 

The  Supreme  Court  of  Montana  in  passing  upon 
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this  subject,  held  in  the  case  of  Ramsdell  vs.  Clark,  49 
Pac.  591. 

A  complaint  avering  that  defendant 
had  leased  a  certain  mine  from  plaintiff,and 
alleging,  as  a  first  breach,  that  defendant  had 
worked  the  mine  for  six  months,  but  had  fail- 
ed to  pay  over  half  of  the  net  proceeds,  as 
provided  by  the  lease,  and,  as  the  second 
breach.,  that  he  had  failed  to  work  the  mine 
in  a  workmanlike  and  substantial  manner, 
and,  as  the  third  breach,  that  defendants  had 
failed  to  work  the  mine  at  all  after  six 
months,  sets  forth  three  separate  and  distinct 
causes  of  action  were  alleged  in  the  same 
cause. 

Laport  vs.  Cook  38  A.  T.  L.  700; 
Merrill  vs.  Uerring,  22  Minn.  376; 
Toledo  &  X.  Ry.  Co.  vs.  Daniels,  21  Ind.  2.56. 

Separate  paragraphs,  separately  numbered,  is  of 
itself  not  sufficient  to  determine  their  character  as  sep- 
arate and  distinct  counts. 

Merrill  vs.  Deerring,  22  Minn.  376. 

The  proper  remedy  where  several  causes  of  ac- 
tion are  co-mingled  is  by  motion  to  strike: — 

Fox  vs.  Rogers,  59  Pac.  538; 

Heberlaw  vs.  Lake  S.  &  M.  S.  Ry.  73  111.  App. 
261 ; 

Massenbecker  vs.  L.  S.  ex  M.  S.  Ry.  Co.,  42  Atl 
67. 

Union  Pac.  Ry.  Co.  vs.  Wiler,  158  U.  S.  28.5. 

Judge  Deady  in  the  case  of  McKay  vs.  Camp- 
bell, 1st  Sawyer,  374  (Fed.  cases  No.  8.  839),  in  pass- 
ing upon  this  question  uses  the  following  language: 


21 


"Duplicity  in  pleading  is  forbidden  by 
both  the  common  law  and  the  Code  as  tend- 
ing to  prolixity  and  confusion,  but  under  the 
Code  objection  to  duplicity  is  to  be  made  by 
a  motion  to  strike  out  the  pleading  rather 
than  by  special  demurrer  as  at  common  law." 
He  further  says  in  his  decision  in  this  case: — 

"If  a  complaint  contains  more  than  one 
cause  of  action  they  must  be  separately  stated 
or  it  will  be  liable  to  be  stricken  out  for  du- 
plicity." 

This  was  an  action  to  recover  a  penalty  under  the 
act  of  Congress,  for  refusing  an  elector  the  right  to 
vote.  The  complaint  contained  but  one  count  and 
alleged  therein  that  the  defendant  in  refusing  and 
wrongfully  preventing  plaintiff  from  voting  for  rep- 
resentative in  Congress  and  for  other  said  officers  and 
for  sheriff  of  the  county  and  other  county  officers; 
held  to  state  three  separate  and  distinc'  causes  of  ac- 
ion  that  should  have  been  separately  st.-ted  and  plead 
separately  so  as  to  avoid  prolixity  and  c<  afusion  neces- 
sarily resulting  from  jumbling  them  together  in  one 
count. 

Thorsen  vs  Babcock,  36  N.  W.  723: 
Thompson  vs.  K.  M.  Livery  Co.  113  S.  W.  1128 
(214  Mo.  487). 

Yazoo  Ry.  Co.  vs.  Wallace,  43  S.  W.,  369: 
Bank  vs.  Bolong,  40  S.,  W.  411. 

Bank  vs.  111.  Cent.  Ry.  Co.  196  Fed.  171.  (This 
was  an  action  under  the  Federal  Employees'  Act,  1908 xi 

ASSIGNMENT  OF  ERROR  NO  .6. 

The  Court  erred  in  denying  defendant's  motion 
for  a  directed  verdict  at  the  close  of  plaintiff's  evidence 
as  follows: 

"Mr.  McFarland:     We  desire    at    this    time    to 
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make  a  motion  and  now  move  the  court  to  direct  a  ver- 
dict for  the  defendant  on  the  ground  that  it  is  not  shown 
at  the  date  of  the  accident  that  the  defendant  nor  the 
plaintiff  were  engaged  in  interstate  commerce.  The 
uncontradicted  testimony  in  the  case  is  that  the  plaintiff 
and  the  defendant  were  engaged  in  switching  cars  on 
the  tracks — the  main  line  and  side  tracks —  of  the  de- 
fendant within  its  yards;  that  the  injury  is  alleged  in  the 
complaint  to  have  occurred  on  the  15th  day  of  March, 
1911,  while  the  plaintiff  and  defendant  were  engaged 
in  interstate  commerce. 

The  Court:  You  think,  assuming  that  you  are 
right  in  that  question  of  law,  do  you  think  the  com- 
plaint may  not  he  sustained — I  mean  that  this  case  may 
not  be  given  to  the  jury  upon  the  issue  as  to  whether 
this  defendant  was  a  common  carrier? 

Mr.  McFarland :     I  don't  think  so. 

The  Court:  I  know  but  doesn't  it  also  imply; 
the  very  allegation  with  reference  to  its  interstate  com- 
merce business  imply  that  it  was  a  common  carrier. 
They  have  alleged  more  than  they  needed  to.  But  as- 
suming that  it  was  a  common  carrier  and  assuming  that 
the  necessary  effect  of  the  allegations  in  the  complaint 
to  be  that  the  defendant  was  a  common  carrier  and  that 
the  accident  occurred  at  the  time  we  were  a  territory? 

Mr.  McFarland:  Does  Your  Honor  claim  that 
the  mere  fact  that  the  railroad  company  is  a  common 
carrier  would  give  jurisdiction  under  the  Federal  Em- 
ployers' Liability  Act? 

The  Court:      So  long  as  it  were  a  territory. 

Mr.  McFarland:      But  independent  of  that  fact? 

The  Court:      No  it  would  not. 

Mr.  McFarland:  Unless  it  was  interstate  com- 
merce ? 

The  Court:      That  is  true. 

Mr  McFarl.  i(i:  The  Court  will  have  lo  take 
judicial  notice  that  we  were  a  territory,  though  it 
is  not  alleged. 

The  Court:  I  think  I  may  do  that.  I  don't 
think  it  even  has  to  be  proven  or  alleged.       The  Court 
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will  take  judicial  knowledge  of  the  change  of  political 
st  Uus.       1   •''  iin>,  in  '.\i!l  he  over-ruled. 

Mr.  MeFarland :     To  which  we  except." 

(  Rec.  p .  1\IP.  r.  ?/6.  . .  folios ) 

For  the  reason  that  the  cause  of  action,  if  any,  as 
alleged  in  the  first  and  second  counts  of  his  said  amend- 
ed complaint  is  hased  upon  the  first  section  of  the  Em- 
ployers' Liability  Act,  approved  April  26th,  1908,  in 
respect  to  injuries  received  hy  employees  while  en- 
gaged in  interstate  commerce  and  the  evidence  at  the 
close  of  plaintiff's  case  failed  to  show  that  defendant 
and  plaintiff  were  engaged  in  interstate  commerce  the 
date  of  the  alleged  injury.  The  undisputed  evidence  in 
the  case  shows  that  plaintiff  and  defendant  were  engag- 
ed at  the  date  of  the  alleged  action  in  switching  cars  in 
its  Railroad  yards  at  Clifton.     This  is  intra  state  corn- 


Erie  Ry.  vs.  United  States,  195  Fed.  287. 

It  was  conceded  by  plaintiff  in  error  at  the  con- 
clusion of  his  evidence  at  the  trial  of  this  cause  that 
plaintiff  and  defendant  were  not  engaged  in  interstate 
commerce  at  the  date  of  the  alleged  accident  and  injury 
and  the  Court  in  its  decision  on  the  motion  of  the  plain- 
tiff for  a  direct  verdict  conceded  that  plaintiff  and  de- 
fendant were  not  engaged  in  interestate  commerce  at  the 
date  of  the  accident  and  injury,  hut  held  that  it  was  im- 
material as  under  the  2nd  Section  of  the  Federal  Em- 
ployees Liability  Act  plaintiff  was  entitled  to  recover  by 
reason  of  the  fact  Arizona  was  a  territory  at  that  date 
and  plaintiff  coidd  recover  regardless  of  the  fact  that  the 
action  was  based  upon  the  negligence  of  the  defend- 
ant while  engaged  in  interstate  commerce.  It  is 
a  familiar  principle  that  the  plaintiff  must  recover,  if  at 
all,  upon  the  cause  of  action  alleged;  that  he  cannot  al- 
lege one  cause  of  action  and  recover  upon  another. 

"The  general  rule  is  that  a  complaint 
must  proceed  on  a  distinct  and  definite  theory 
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and  on  that  theory  the  plaintiff's  case  must 
stand  or  fall." 

Gallious  vs.  Sandvoal,  106  Pac.  373. 
Chicago  St.  L.  &  P.  Ry.  Co.  vs.  Bills,  3rd  N.  E. 
613. 

The  rule  on  this  subject  is — 

"A  plaintiff  must  recover  according  to 
the  allegations  of  his  complaint  or  not  at  all." 

Thompson  vs.  Citizen's  St.  R.  Co.  53  N.  E.  462. 

McMahan  vs.  Canadian  Pac.  Ry.Co.,66  Pac.  708; 

So.  Kan.  Ry.  Co.  vs  Griffith,  38  Pac.  478; 

Pomeroy's  Code  Rem.  (4th  Ed.)  Sec.  447  (553) 
and  cases  cited  in  Note  2,  page  614. 

U.  P.  Ry.  Co.  vs.  Wyler,  158  U.  S.  285. 

Seymour  vs.  Franklin,  92  Fed.  122. 

Metropolitan  Life  Ins.  Co.  vs.  Hartman,  174  Fed. 
801 

Union  Cas.  Sur.  Co.  vs.  Bragg  65  Pac.  272. 
Johnson  vs.  State  Bank,  52  Pac.  860. 

ASSIGNMENT  OF  ERROR  NO.  7. 

The  Court  erred  in  sustaining  plaintiff's  objection 
to  and  excluding  the  testimony  of  witness  Kelly  offered 
by  the  defendant  by  whom  defendant  proposed  to  show 
the  carelessness  of  plaintiff  in  handling  his  engine  and 
disobeying  signals  while  operating  his  engine  in  switch- 
ing cars  in  the  yards  of  defendant,  to  sustain  plaintiff's 
carelessness  and  negligence,  defendant  propounded  to 
witness  the  following  questions  and  the  witness  made 
answer  thereto  as  follows: 

Q.  How  long  has  Mr.  Clark  been  operating  thai 
engine  in  switching  cars  in  that  yard  ? 

A.  Well,  I  think  up  to  that  time  about  two  years 
Mr.  Clark  had  been  on  that  engine,  around  about  that 
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time,  as  regular  engineer— what  we  call  regular  man  on 
the  engine. 

Q.  Do  you  know  whether  he  is  a  careful  or  neg- 
ligent man — engineer — in  the  operation  of  his  engine 
in  swithching  cars? 

Mr.  Seahury:  We  object  to  the  question  as  in-: 
competent,  irrelevant  and  immaterial. 

The  Court:      I  sustain  the  ohjection. 

Mr.  McFarland :  We  except  to  the  ruling  of  the 
Court. 

(To  the  witness.) 

Q.  Do  you  know  of  any  instances  prior  to  the 
accident,  and  within  the  space  of  two  years,  where  he 
was  negligent  and  careless  in  the  operation  of  his  engine 
in  respect  to  obeying  signals? 

Mr.  Seahury:     We  make  the  same  objection. 

The  Court:      Same  ruling. 

Mr.  McFarland:  We  except.  Now,  if  the 
Court  please,  we  offer  to  prove  by  this  witness  that 
Mr.  Clark  for  two  years  previous  to  this  injury  by  this 
accident  was  habitually  careless  and  negligent  in  obey- 
ing signals  given  him  while  operating  his  engine  in 
s\\  itching  cars  in  the  yards  of  the  defendant.  We 
offer  further  to  show  by  this  witness  that  in  many  in- 
stances which  occurred  possibly  almost  daily  within  two 
years  previous  to  the  happening  of  this  accident  that  he 
uniformly  and  habitually  disobeyed  signals  given  to  him 
as  engineer  in  the  operation  of  his  engine  and  this  train 
while  switching  in  these  yards. 

Mr.  Seabury:  We  object  to  the  offer  and  again 
res  ectfr.lly  protest  against  its  being  made  and  ask  that 
it  be  excluded. 

The  Court:      The  ruling  made  will  stand: 

Mr.  McFarland:     It  is  denied? 

The  Court:     Yes. 

Mr.  McFarland:      To  which  we  except. 

Rec.  page  380,  381. 
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ASSIGNMENT  OF  ERROR  NO.  8- 

The  Court  erred  in  sustaining  the  objection  of 
plaintiff  to  and  excluding  the  testimony  of  witness  Kline 
offered  by  defendant,  by  whom  defendant  proposed  to 
show  the  general  reputation  of  plaintiff  as  a  safe  and 
conservative  engineer  or  as  to  his  general  reputation  as 
a  careless,  reckless  engineer.  For  the  purpose  of  elicit- 
ing this  testimony,  defendant  propounded  to  witness 
the  following  questions  to  which  the  witness  made  an- 
swer thereto  as  follows : 

Q.  You  say  you  have  known  Thomas  Clark  how 
long. 

A.     About  fifteen  or  sixteen  years. 

Q.     At  Clifton? 

A.     No.     I  knew  him  in  the  Indian  Territory. 

Q.      How  long  have  you  known  him  in  Clifton  ? 

A.     A  little  over  twelve  years. 

Q.  Do  you  know  his  general  reputation  as  to  be- 
ing a  safe  and  conservative  engineer  or  as  to  his  reputa - 
tion  of  being  a  reckless  engineer  in  the  operation  of  his 
engine? 

Mr.  Seabury:  We  object — it  is  clearly  incompe- 
tent and  inadmissable. 

The  Court:      I  sustain  the  objection. 

Mr.  McFarland :  We  except  to  the  ruling  of  the 
Court. 

(to  the  witness.) 

Q.  Do  you  know  whether  his  methods  and  mode 
of  operating  his  engine  is  of  a  safe  and  conservative 
character — I  withdraw  that — whether  his  mode  of  op- 
erating his  engine  in  the  yards  of  the  Company  in 
switching  cars  is  careful,  or  whether  his  method  and 
mode  of  operating  his  engine  in  switching  cars  in  the 
yards  of  the  Company  is  reckless  and  careless? 

Mr.  Seabury:  We  make  the  same  objection,  and 
we  further  object  to  the  repeated  offer  of  evidence  which 
counsel  must  know  to  be  incompetent,  solely  for  the 
purpose  of  putting  such  inferences  into  the  jury's  mind 
— that  constitutes  reversible  error. 
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Mr.  Kibbey:  We  think  that  that  statement  is 
entirely  uncalled  for — we  think  this  is  competent  evi- 
dence. 

Mr  Seabuiy:  V.Y  can't  conceive  of  that  being 
competent  evidence. 

The  Court:  Upon  what  theory  do  yon  think  it  is 
competent. 

Mr.  McFarland :  On  his  method  and  mode  of 
operating  his  engine — he  said  he  was  careful. 

The  Court:      Careful  in  that  particular  instance? 

Mr.  McFarland :     Generally. 

The  Court:  I  don't  recollect  that  he  was  asked  as 
to  that. 

Mr.  McFarland:  That  goes  to  the  question  as 
to  whether  he  was  a  careful,  painstaking  operator  with 
his  engine,  or  whether  he  was  a  careless  and  reckless 
man. 

The  Court:  Suppose  he  wras  careless  and  reckless 
—  you  seek  to  establish  something  from  which  it  may  be 
inferred  in  hiring  him  or  suffering  him  to  work  so  as  to 
injure  the  lives  of  other  workmen;  but  as  establishing 
whether  in  a  particular  instance  a  workman  was  care- 
less or  otherwise,  I  know  of  no  instance  where  proof 
of  general  reputation  of  that  is  admissable. 

Mr.  Bennett:  Possibly  not  general  reputation, 
but  I  understand  he  wrorked  with  Mr.  Clark  in  the 
same  switching  crew  and  that  he  did  know  of  his  usual 
and  general  conduct  in  reference  to  switching  and  iv 
handling  his  engine. 

The  Court:  I  should  think  as  far  as  the  matter 
could  go  in  that  way  would  be  to  admit  proof  of  in- 
stances of  like  omissions  to  take  the  ordinary  methods  of 
caution,  but  not  his  impression — not  his  opinion—  as 
to  that  matter. 

Mr.  McFarland :      Note  our  exception. 

( to  the  witness. ) 

Q.  Do  you  know  of  Mr.  Clark's  habits — I  with- 
draw that.  Do  you  know  whether  as  a  general  rule 
Mr.  Clark  obeyed  signals  or  whether  he  ignored  sig- 
nals ? 
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Mr.  Seabury:  We  object  to  the  questions  as  in- 
competent, irrelevant  and  immaterial. 

The  Court:  I  think  the  objection  is  equally  good 
to  that  question. 

Mr.  McFarland:     We  except. 

(to  the  witness.) 

Q.  Do  you  know  of  instances  where  Mr.  Clark 
disobeyed  signals? 

Mr.  Seabury:  We  object  to  that  question  also. 
The  issue  here  is  not  whether  Mr.  Clark  was  careless 
about  obeying  signals. 

The  Court:  Suppose  the  evidence  be  conflicting 
on  that  point?  Suppose,  assuming  that  the  evidence  in" 
dicates — the  evidence  put  in  by  the  defendant  here  in- 
dicates— that  he  didn't  respond  promptly  to  the  signal 
to  stop  or  didn't  cut  off  the  steam.  Now  there  is  an 
issue  of  fact.  Would  it  not,  under  that  circumstance, 
be  competent  to  show  that  in  other  instances  the  de- 
fendant was  likewise  slow  to  respond  to  the  signal,  or 
careless? 

Mr.  Seabury:  We  think  not.  Assume  for  the 
sake  of  argument  that  he  was  careless — careless  on  other 
occasions — yet  on  the  occasion  of  the  injury  he  might 
have  been  proceeding  with  care. 

The  Court :  Would  it  lend  anything  to  the  prob- 
ability of  the  case? 

Mr  Seabury:  We  think  not,  and  contend  it  is 
absolutely  incompetent  to  receive  such  evidence,  even 
assuming  that  they  have  it  to  produce,  which  we  do  not 
concede. 

The  Court:  The  individual  element — the  human 
element — is  a  factor  in  all  these  matters — some  men  are 
slow  or  quick  to  respond  to  signals  of  danger.  Now, 
how  is  the  jury  to  determine  which  of  these  contributing 
theories  of  fa^t  is  the  true  one  unless  they  have  all  the 
light  that  can  be  thrown  on  that  including  the  individual 
factor? 

Mr.  Seabury:  We  want  them  to  have  all  the 
light  that  can  be  thrown  upon  the  issue  here.  We  say 
all  that  light  comes  from  the  evidence  of  these  witnesses 
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as   h    what  took   place  on   this  occasion,  and  that  can 
be  the  only  test. 

The  Court:  But  suppose  those  witnesses  are 
sharply  conflicting? 

Mr.  McFarland:  Yes  sir,  a  fact  from  which  the 
jury  may  infer  whether  this  was  careless  and  reckless 
or  not. 

Mr.  Bennett:  It  seems  to  me  the  evidence  is  au- 
missable  in  this  view  of  the  matter.  Mr.  Clark  testified 
as  also  did  Mr.  Chambers,  the  fireman,  that  immediately 
on  receiving  the  washout  signal  he  shut  off  the  steam 
and  applied  the  air.  The  witness  nowr  on  the  stand 
testified  that  it  was  impossible  for  him  to  testify  that 
that  v,  as  true,  but  he  did  testify  that  the  exhaust  was 
working  when  the  engine  reached  the  place  of  collision, 
which  if  true,  contradicts  the  statement  of  Mr.  Clark 
that  he  shut  off  the  steam.  Now,  in  order  then  that  the 
jury  may  determine  which  of  these  facts  are  true,  the 
usual,  habitual  conduct  of  Mr.  Clark  in  the  operating  of 
his  engine  or  his  usual  and  habitual  manner  of  operating 
his  engine  in  such  yards  would  be  illustrative  and 
would  enable  the  jury  to  determine  which  would  be  the 
most  likely  to  be  true. 

The  Court:  Possibly  if  this  witness  knows  of  in- 
stances of  carelessness  that  might  go  to  the  jury,  but 
I  doubt  whether  his  opinion  as  to  whether  he  is  a  safe 
operator  is  competent  evidence.  I  don't  know  of  any 
instance  where  one  workman  was  permitted  to  state  his 
opinion  as  to  whether  the  other  fellow  was  a  safe  work- 
man or  not,  whether  he  had  that  reputation  or  not,  un- 
less that  be  the  issue,  as,  for  instance,  whether  the  em- 
plover  was  negligent  that  he  was  careless  and  reckless 
in  this  particular  instance? 

Mr.  Seabury:  Then  it  is  for  the  jury  to  determ- 
ine. 

The  Court:  Then  may  they  not  consider  which 
the  more  probable  theory? 

Mr.  Seabury:  That  may  be  true,  but  we  say  thev 
may  not  consider  which  is  more  probable  if  it  is  based 
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on  evidence  which  is  not  competent  because  it  does  not 
relate  to  the  matter  involved. 

The  Court:  But  Mr.  Clark  was  there — he  was  the 
actor  in  the  matter.  Suppose  his  hearing  or  sight  was 
bad  and  sharp  hearing  or  sight  had  something  to  do 
with  his  conduct,  would  it  not  be  admissable  to  show 
his  defective  hearing  or  acuteness  of  sight  or  defective 
sight  or  acuteness  of  hearing  as  the  case  may  be? 

Mr.  Seabury :  We  think  not,  and  we  say  further 
in  answer  to  that  that  if  he  had  any  defective  sight  or 
hearing  it  was  the  duty  of  the  defendant  to  discover  it. 

Mr.  Kibbey :     He  can't  complain  of  that. 

The  Court:  This  evidence  is  only  admissable  on 
the  theory  that  it  shows  contributory  negligence. 

(Thereupon  the  question  is  argued  further  to  the 
Court,  the  further  argument  not  being  taken  down  by 
the  reporter.) 

Mr.  Seabury:  There  is  another  ground  of  objec- 
tion. Any  question  however  framed,  calling  for  other 
acts,  practically  asks  the  witness  to  state  whether  he  ex- 
ercised care  on  those  occasions  or  not — the  question  is 
practically  did  he  exercise  care  on  other  occasions. 

The  Court:  I  am  in  doubt  about  it.  The  objec- 
tion will  be  sustained.       I  think  it  is  safer. 

Mr.  McFarland :  We  except.  Now,  I  desire  to 
put  the  question  a  little  more  definitely  so  as  to  get  it 
into  the  record  in  better  shape. 

The  Court:      You  may  do  so. 

By  Mr.  McFarland: 

Q.  Do  you  know  of  any  instances  on  other  oc- 
casions previous  to  this  accident  where  Mr.  Clark  fail- 
ed or  refused  to  obey  signals  given  him? 

Mr.  Seabury:      We  make  the  same  objection. 

The  Court:      The  objection  is  sustained. 

Mr  Kibbey:  May  we,  in  order  to  preserve  our 
exception,  state  what  we  desire  to  prove? 

The  Court:  I  think  it  is  already  apparent.  The 
argument  has  developed  that. 

Mr.  McFarland:  If  there  is  any  doubt  about  it 
we  would  like  to  state  it. 
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Mr.  Seabury:  We  object  to  the  statement  of 
what  they  desire  to  prove,  and  ask  that  counsel  put 
their  question  to  the  witness.  I  shall  object  to  any 
offer  made  for  the  purpose  of  a  bill  of  exceptions. 

The  Court:  1  think  this  conference  is  absolutely 
unnecessary.  I  think  if  a  bill  of  exceptions  is  necessary 
to  bt  prepared  in  this  case  the  court  can  find  upon  the 
record  here  enough  without  stating — repeating  the 
statements — to  put  into  the  bill  of  exceptions  to  indi- 
cate the  purpose  of  the  offer.  That  is  all  vou  desire. 
Ree.  p.  14A  r.  ?.M.  .fork).  Xjlr.  £.7  J 

As  assignments  of  error  No.  7  and  8  envolve  the 
same  question  they  will  be  considered  together.  One 
of  the  issues  in  this  case  was  the  care  of  the  plaintiff 
and  any  evidence  showing  or  tending  to  show  want  of 
care  was  material. 

The  general  reputation  of  the  servant  for  care 
an  1  skill  may  be  shown.  This  general  reputation  is 
shown  by  proof  of  specific  acts. 

Frasier  vs.  Perm.  Ry.  Co.  38  Penn.  St.  104. 
Carnegie  Steel  Co.  vs.  Penn.  Rv  Co.  173  Penn 
St.  104. 

Lakeshore  &  M.  S.  Rv.  Co.  vs.  Stupak,  23  N.  E. 
240. 

ASSIGNMENT  OF  ERROR  NO.  9. 

That  the  court  erred  in  that  part  of  its  charge  limit- 
ing and  qualifying  the  general  rule  of  the  assumption  of 
the  risk  as  follows: 

"But  that  principle  of  assumption  of  risk  does  not 
apply  unless  the  danger  is  one  that  is  so  open  and  ob- 
vious as  to  be  readily  observable  by  a  person  of  ordinary 
intelligence  in  his  situation  by  the  exercise  of  his  pow- 
ers of  observation  so  far  as  consistent  with  his  duty  a* 
such  employe.  Another  condition  affecting  the  doc- 
trine of  assumption  of  risk  is  that  the  plaintiff  must 
not  only  have  seen  the  dangers  but  also  have  appre- 
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ciated  them.  In  determining  this  question,  you  have 
a  right  to  take  into  consideration  the  nature  of  the 
employment  the  plaintiff  was  engaged  in,  and  whether 
the  duties  of  such  employment  prevented  the  plaintiff 
from  making  a  close  inspection,  his  opportunity  to  ob- 
serve and  take  notice  of  the  dangers  of  his  employment 
at  the  time  injured,  and  whether  or  not  his  oppor- 
tunity for  making  such  close  inspection  of  the  dangers 
was  in  any  way  affected  by  his  other  duties,  and  whether 
the  requirements  of  his  service  as  such  engineer  also  af- 
fected his  capability  of  comprehending  the  dangers 
which  might  otherwise  have  been  more  plainly  visible  to 
one  not  so  engaged. 

Now,  to  the  doctrine  of  assumption  of  risk,  it 
should  be  added  that  if  certain  of  the  dangers  or  dan- 
gerous conditions  attending  the  work  were  so  open  and 
apparent  that  the  plaintiff  could  be  held  to  assume  the 
risk  under  the  rule  1  have  stated,  but  if  there  were  other 
dangers  not  open  and  visible,  and  but  for  this  latter 
class  of  dangers  the  injuries  would  not  have  happened 
then  the  fact  that  he  is  chargeable  with  the  assumption 
of  risk  in  a  portion  of  the  dangers  would  not  prevent 
recovery  if  the  dangers  with  which  he  is  so  chargeable 
would  not  in  themselves  have  produced  the  injury. 

To  the  doctrine  of  the  assumption  of  risk  shoul  1 
be  i  dded  the  further  qualifications  that  the  plaintiff  did 
not  assume  the  risk  of  any  danger  which  arose  in  whole 
or  in  part  from  the  negligence  of  "any  officer,  assent  or 
employe  of  the  defendant." 

That  the  Court  erred  in  that  part  of  its  charge 
limiting  the  assumption  of  risk  by  the  employe  to  de- 
fects in  works  or  dangerous  conditions  and  excluding 
therefrom  the  obvious  risks  of  dangerous  operation  and 
because  the  same  imposes  the  burden  of  proof  upon  the 
defendant  that  the  danger,  if  any,  was  one  of  those  that 
the  law  declares  plaintiff  to  have  assumed. 

The  rule  of  law  supported  by  the  decided  weight 
of  authority  on  this  subject  is: — 

"The  servant  assumes  all  the  ordinary 
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risks  of  the  employment  which  are  known  to 
him  and  which  would  have  been  known  by  the 
exercise  of  ordinary  care  to  a  person  of  rea- 
sonable prudence  and  diligence  in  his  situa- 
tion. It  is  his  duty  to  exercise  ordinary  care 
and  diligence  to  observe  and  become  cogniz- 
ant of  obvious  defects  in  the  machinery  and 
working  place;  and  he  is  chargeable  with  a 
knowledge  and  assumption  of  the  risk  of  all 
such  defects  which  are  known  to  him,  or 
which  would  have  been  known  by  the  use  of 
ordinary  care  to  a  person  of  reasonable  pru- 
dence and  diligence  in  his  situation." 

Choctaw  O.  &  G.  R.  Co.  vs.  Hollowav,  114,  Fed 
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The  part  of  the  charge  complained  of  violated  this 
rule  in  limiting  the  risks  assumed  to  open  and  obvious 
risks  and  excluding  from  the  consideration  of  the  jury 
other  risks  and  hazards  which  were  known  to  plaintiff 
or  which  would  have  been  known  to  him  by  the  use  of 
ordinary  care  to  a  person  of  reasonable  prudence  and 
diligence  in  his  situation. 

The  Court  in  this  part  of  its  instructions  assumes 
that  there  is  only  one  class  of  risks  assumed  by  plain- 
tiff, that  is  those  that  are  open  and  obvious,  which 
violates  the  rule  that  servants  assume  other  risks  inci- 
dent to  the  service  which  he  knew  or  may  have  known. 
There  is  only  one  escape  for  the  servant  who  remains 
in  the  service  of  the  master  with  an  actual  or  constructive 
knowledge  of  defects  of  place  and  operation  and  that  is 
where  he  complained  of  the  hazard  incident  to  risk  and 
the  : raster  promises  to  repair,  he  may  remain  a  reasona- 
ble time  under  this  promsie  to  enable  the  master  to  fulfill 
his  promise.  This  is  the  only  exception  to  the  doctrine 
of  assumption  of  the  risk.  As  there  is  no  pretense  in  this 
case  of  any  request  by  the  servant  or  promise  by  the 
master  the  unquestionable  weight  of  authority  is  that 
if  he  remains  in  the  service  of  the  Company  with     the 
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knowledge,  actual  or  constructive,  he  assumes  the  risk 
and  cannot  recover. 

Notthoff  vs.  L.  A.  Gass  Co.  118  Pac.  436. 

C.  B.  &  Q.  Ry.  Co.  vs.  Shalstrom,  195  Fed.  725. 

ASSIGNMENT  OF  ERROR  NO.  10. 

The  Court  erred  in  that  part  of  the  general  charge 
to  the  jury  as  follows: 

"If  the  plaintiff  be  guilty  of  contribu- 
tory negligence,  and  his  negligence  and  that 
of  the  defendant  company  be  equal,  the  jury 
will  give  an  award  of  one  half  the  damages  it 
would  have  given  if  he  had  been  free  from 
negligence;  or  if  he  be  twice  as  negligent  as 
the  defendant  company,  then  one  third  would 
be  the  proportion  of  the  damages  he  shall  re- 
ceive, and  so  on,  whatever  the  proportion  may 
be." 

Because  this  instruction  invaded  and  usurped  the 
province  of  the  jury  in  determining  the  question  of  dam- 
ages. Mr.  Thornton  in  his  recent  work  on  the  Federal 
Employer's  Liability  Act,  on  the  subject  of  apportion- 
ment of  damages  under  this  law  lays  down  the  rule  on 
this  subject  as  follows: 

"It  is  true  the  Court  can  not  lay  down 
rigid  rules  for  the  apportionment  of  dam- 
ages in  a  particular  case.  This  is  a  fact  that 
must  be  left  to  the  jury,  practically  without 
direction." 

Thornton  Federal  Employer's  Liability  (1912 
Ed.)  p  141,  Sec.  88. 

ASSIGNMENT  OF  ERROR  NO.  11. 

The  Court  erred  in  that  part  of  its  charges  as 
follows: 
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"That  is  subject  to  the  qualification, 
that  if  the  contributory  negligence  or  the  neg- 
ligence of  the  plaintiff  was  so  toilful  and 
of  such  character  as  the  jury  might  say  that 
it  was  the  direct  cause  of  the  injury,  then  the 
plaintiff  could  not  recover  by  reason  of  such 
negligence." 

This  part  of  the  Court's  charge  is  error  for  the 
reason  that  it  in  effect  told  the  jury  that  negligence  on 
the  part  of  the  plaintiff,  that  would  defeat  his  recov- 
ery must  have  been  intentional,  voluntary,  pur- 
posely, in  other  words  the  result  of  present  or  pre- 
meditated design. 

This  instruction  violates  the  universal  rule  on  the 
subject  of  contributory  negligence.  "Contributor}- 
negligence"  that  will  bar  a  recovery  for  injury  by  the 
plaintiff  is  such  negligence  as  amounts  to  an  absence 
of  ordinary  care  on  the  part  of  the  plaintiff." 

Johnson  vs.  International  &  G.  N.  R.  Co.  57  S. 
W.  869. 

Dell  vs.  Phillips  Glass  Co.  32  Atl.  601,  602. 

Fritz  vs.  Western  Union  Tel.  Co.  71  Pac.  209. 

Henrv  vs.  Cleveland  C.  C.  &  St.  L.  R.  Co.  (U. 
S.)  67  Fed.  426. 

Above  charge  is  also  in  conflict  with  section  3  of 
the  Federal  Employer's  Liability  Act,  which  provides 
that  where  one  may  have  been  guilty  of  contributory 
negligence,  shall  not  bar  a  recovery,  but  the  damages 
shall  be  diminished  by  the  jury  in  proportion  to  the 
amount  of  negligence  attributable  to  such  employee. 
The  expression  of  "Contributory  negligence"  used  in 
this  section,  must  have  been  intended  by  Congress  to 
be  construed  according  to  the  uniform  definition  of  this 
expression  by  the  text  writers  and  decisions. 

Mr.  Justice  VanDevanter  speaking  for  the  Court 
in  the  case  of, 
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Mondu  vs.  N.  Y.  N.  H.  &  H.  R.  Co.  223,  U.  S.  1. 

Interpreting  the  Federal  Employer's  Liability 
Act  found  no  occasion  to  interpret  negligence  or  con- 
tributory negligence  other  than  the  same  is  uniform- 
ly defined  and  interpreted.  And  the  fact  that  in  his 
interpretation  of  this  act,  he  was  not  led  to  say  that  ill 
order  to  relieve  the  servant  that  his  acts  and  conduct 
must  have  been  toilful  in  order  to  defeat  his  recovery,  to 
say  the  least  is  persuasive  that  Congress  never  intend- 
ed that  such  was  the  intent  of  the  act. 

ASSIGNMENT  OF  ERROR  NO.  12. 

The  Court  erred  in  that  part  of  its  charge  as  fol- 
lows: 

"I  charge  you  further  that  even  if  the  de- 
fendant left  cars  under  circumstances  detailed 
in  this  case  on  the  main  line  with  the  brakes 
unset,  and  if  cars  by  reason  of  gravity  did 
move  to  and  upon  the  switch  to  the  point  of 
collision,  yet  if  plaintiff  was  warned  of 
danger  and  given  a  signal  which  required 
him  to  immediately  stop  his  engine,  and  if  he 
had  promptly  obeyed  such  danger  signal,  he 
could  with  the  means  at  his  disposal  have  stop- 
ped his  engine  and  thus  avoided  the  collision, 
and  he  then  wilfully  or  purposely  did  not  do 
so,  then  the  negligence  of  the  defendant,  it 
any,  is  not  the  approximate  cause  of  the  alleg- 
'       ed  injury,  and  the  plaintiff  cannot  recover." 

As  assignments  11  and  12  envolve  the  same  orin- 
cioles  they  have  been  considered  together. 

ASSIGNMENT  OF  ERROR  NO.  13. 

The  Court  erred  in  sustaining    plaintiff's    objec 
tions  to  the  testimony  of  Dr.  Stark,  a  witness  offered 
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by  the  defendant  to  prove  the  condition  of  plaintiff  in 
respect  to  the  injuries  alleged  to  have  been  received  at 
the  date  of  the  accident,  and  particularly  as  to  the  condi- 
tion of  ;  laintiff's  eye.  about  two  months  subsequent  to 
the  date  of  the  alleged  injuries,  it  not  having  been 
shown  that  the  relation  of  physician  and  patient  existed 
between  the  witness  and  the  plaintiff  at  that  time.  The 
evidence  as  to  the  incompetency  and  disqualification  of 
the  witness  is  in  substance  as  follows: 

"J  reside  in  El  Paso,  Texas.  I  am  a  physician  and 
surgeon,  and  have  engaged  in  the  practice  for  sixteen 
years — in  St.  Louis  and  El  Paso — two  years  in  St. 
Louis  and  fourteen  years  in  El  Paso.  I  am  a  graduate 
of  the  Medical  Department  of  St.  Louis  University. 
My  specialty  is  eye  and  ear  work.  I  have  done  nothing 
but  this  for  the  last  six  years.  I  know  T.  B.  Clark, 
basing  known  him  since  June,  1911.  I  first  saw  him 
at  Clifton,  at  the  request  of  Mr.  A.  T.  Thomson,  who 
was  at  that  time  connected  with  the  defendant  rail- 
way company.  Mr.  Thomson  employed  me  to  visit 
Mr.  Clark  at  Clifton.  At  that  date  t  examined  Mr. 
Clark  at  the  A.  C.  hospital.  I  made  an  examination  of 
his  eyes.  *  *  * 

At  this  point  Counsel  for  plaintiff  asked  leave  to 
cross-examine  witness  with  purpose  of  showing  the  wit- 
ness disqualification  and  incompetency.  Which  was 
granted  by  the  Court. 

In  response  to  questions  propounded  by  counsel  for 
plaintiff  witness  answered  substantially  as  follows: 

"I  examined  Mr.  Clark  in  June,  1911,  at  the  hos- 
pital of  the  defendant  company,  in  Clifton,  Arizona, 
under  the  direction  of  Mr.  Thomson.  It  was  at  his 
request  that  I  examined  him.  I  went  to  Clifton  es- 
pecially for  that  purpose.  Mr.  Thomson  did  not  con- 
duct the  hospital.  I  made  the  examination  there  for 
the  reason  that  it  was  the  only  place  suitable  for  such 
examination.      I  made  the  examination  simply  because 
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Mr.  Thomson  requested  it,  without  consulting  the  medi- 
cal forces.  Mr.  Thomson  wanted  the  case  examined. 
I  was  in  the  employ  of  the  company  at  that  date  and  had 
no  connection  o'-  affiliation  with  the  medical  department, 
or  with  its  hospital.  Mr.  Thomson  paid  me  my  fee  for 
the  examination;  he  was  in  charge  of  the  railway  com- 
pany. The  time  covered  hy  the  examination  was  prob- 
ably  one-half  or  three-quarters  of  an  hour.  It  was  some 
time  during  the  morning.  Mrs.  Clark  was  present. 
There  might  have  been  others  present;  perhaps  Dr. 
Deitrich.  It  was  in  the  x-ray  room.  This  room  was 
selected  for  the  reason  that  it  was  dark.  I  had  a  con- 
versation with  Mrs.  Clark  at  the  time.  I  know  that 
during  the  larger  part  of  the  time  there  was  no  one  pres- 
ent but  Mr.  Clark,  Mrs.  Clark  and  myself.  There  was 
no  other  doctor  present,  though  Dr.  Deitrich  might  have 
come  in  I  am  not  postive,  however,  as  to  this ;  he  did  not 
"ticinate  in  the  examination.  I  had  never  met  M.\ 
Chirk  before.  I  don't  know  who  introduced  me  to  him; 
possibly  the  nurse.  I  don't  know  whether  I  was  intro- 
duced to  him  in  the  capacity  of  physician  or  not.  I 
think  I  told  him  that  I  was  a  doctor.  I  remember  that 
I  told  him  that  I  was  there  to  examine  him,  and  he  con- 
sented to  it.  I  don't  remember  whether  I  told  him  of 
my  employment  by  the  company.  I  don't  remember  as 
to  this.  I  don't  know  whether  Mr.  Clark  assumed  that 
I  vvas  a  regular  physician  of  the  company  or  not.  I 
cannot  say  what  Mr.  Clark  assumed.  I  don't  rememhe/' 
having  told  Mr.  Clark  that  I  was  from  El  Paso,  though 
I  think  perhaps  he  knew  it.  In  our  conversation  T 
think  he  said  he  had  heard  of  me.  This  was  not  the 
important  thing  to  me.  The  time  consumed  was  be- 
tween one-half  an  hour  and  an  hour.  I  derived  no  in- 
formation from  him  as  to  his  condition  except  at  that  ex- 
amination. I  knew  that  he  was  injured  before  I  came 
to  Clifton.  I  made  no  other  examination  of  him  except 
as  to  his  eye.  It  was  not  necessary  for  me  to  have  any 
information  from  him  to  properly  diagnose  and  treat 
his  eye.  I  could  have  made  the  diagnosis  and  treated 
him  without  Mr.  Clark  saying  anything  about  it." 
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At  this  point  Counsel  Tor  plaintiff  asked  the  Court 
to  permit  him  to  temporally  discontinue  the  examina- 
tion of  Dr.  Stark  and  call  Mr.  A.  T.  Thomson.  And 
thf  request  teas  granted  by  the  Court.  Mr.  Thomson 
testified  in  substance  as  follows: 

"I  had  never  secured  the  consent  of  Mr.  Clark  for 
Dr.  Stark  to  examine  him.  I  don't  know  whether  Mr. 
Clark  was  advised  that  Dr.  Stark  was  not  one  of  the 
regularly  employed  physicians  of  the  defendant.  L 
compensated  Dr.  Stark  for  his  services.  The  com- 
•  ensation  was  out  of  the  funds  of  the  railway  company. 
The  money  paid  Dr.  Stark  was  not  paid  him  out  of  the 
funds  of  the  hospital.  The  company  maintains  a  medi- 
cal department  and  hospital,  and  did  so  at  this  time. 
The  privilege  of  working  in  the  employment  included 
every  medical  attention  and  all  the  facilities  of  the 
hospital.  When  one  is  in  the  employ  of  the  railway 
company  and  he  is  injured  is  entitled  to  go  into  the 
hospital  and  he  treated  in  consideration  of  the  fees  paid 
into  the  Society.  The  defendant  did  pay  to  Dr.  Stark 
for  his  medical  services  in  attendance  upon  Mr.  Clark  in 
this  particular  instance.  I  cannot  conceive  how  Mr. 
Clark  could  connect  Dr.  Stark  with  the  society  in  any 
way.  The  examination  took  place  at  the  hospital  so 
the  Doctor  says,  I  do  not  know  personally  anything 
about  it.  The  hospital  does  not  belong  to  the  railway 
company  or  to  the  Arizona  Copper  Co.  It  belongs  to 
the  Society." 

At  this  point  Mr.  Seabury,  counsel  for  the  plain- 
tiff renewed  the  objection  to  the  point,  urging  it  on 
the  ground  that  it  was  shown  that  at  the  date  of  examin- 
ation, there  existed  the  relation  of  physician  and  client. 

The  Court:  "I  do  not  think  you  have  shown  the 
relation  of  physician  and  client.  The  best  you  can 
say  is  that  the  patient  may  have  understood  that  any 
communication  he  gave  to  the  doctor,  that  the  relation 
existed.  Under  the  testimony  thus  far  advanced,  the 
relation  is  otherwise." 
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Mr.  Seabury:  But  if  Your  Honor  please,  we 
claim  as  a  matter  of  law  that  when  a  company  under- 
takes to  supply  medical  treatment  to  its  employees  who 
are  injured  and  actually  makes  a  deduction  from  the 
salary  or  wages  of  the  employees 

The  Court:      I  understand  all  of  that. 

Mr.  Seabury :  That  the  lips  of  that  physician  are 
absolutely  sealed  just  as  though  the  retainer  had  been 
laid  by  the  plaintiff  himself. 

The  Court:  That  is  unquestionably  true,  and 
on  that  theory  I  ruled  out  the  declarations  of  Dr.  Deit- 
rich. 

Mr.  Seabury:  We  claim  further  that  there  is  no 
difference  as  a  matter  of  law  between  special  employ- 
ment and  a  general  one. 

The  Court:  I  understood  that  this  examination 
was  in  reference  to  this  law  suit. 

Mr.  Seabury:  There  is  no  testimony  to  that  ef- 
fect. 

The  Court:  The  inference  is  quite  plain  from 
this  evidence  that  this  examination  was  not  for  the 
purpose  of  treatment  at  all. 

Mr.  Seabury:  I  don't  know  what  the  purpose  of 
it  was. 

The  Court:     If  it  was  of  course  that  ends  it. 

Mr.  Seabury:  Suppose  for  the  purpose  of  nego- 
tiating a  settlement  it  would  be  improper  for  us  to  go 
into  the  purpose. 

The  Court:  It  must  be  established  that  he  was 
Mr    Clark's  "physician. 

Mr.  Seabury:  We  admit  that  but  we  think  that 
under  these  circumstances  he  has  a  right  to  claim  it. 

The  Court:  You  don't  think  Mr.  Thomson's 
statement  that  the  employment  of  the  doctor  was  un- 
der that  Society  arrangeznent  whatever  that  was.  He 
staled  quite  to  the  contrary. 

Mr.  Seabury:  I  think  it  was  a  special  arrange- 
ment undoubtedly.  He  testified  that  the  remuneration 
did  not  come  out  of  that  special  fund,  but  I  don't  think 
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The  Court:      Yes. 
Mr.   Seabury,   Counsel  for  plaintitf  propounded 
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questions  to  Mr.   Clark.      He  answered   in   substance 
as  follows: 

"I  remember  the  date  of  examination  very  well. 
I  never  saw  Dr.  Stark  previous  to  that  date.  I  had 
not  been  previously  examined  by  the  doctors  in  that 
place,  I  knew  however,  that  it  was  the  hospital.  X 
knew  where  the  hospital  was.  It  was  the  A.  C.  ill 
which  injured  employees  of  the  defendant  are  examined. 
I  knew  this  at  the  date  of  examination  by  Dr.  Stark 
I  think  Dr.  Deitrich  requested  me  to  be  examined  by 
Dr.  Stark.  He  told  me  that  Dr.  Stark  would  be  there 
for  the  purpose  of  examining  my  eye.  I  was  at  that 
time  under  the  charge  of  Dr.  Deitrich,  who  was  treat- 
ing me  as  my  physician.  I  don't  know  whether  the 
examination  by  Dr.  Stark  was  made  for  the  benefit  of 
me  or  for  the  benefit  of  the  company.  I  don't  know  for 
whose  benefit  it  was  made.  I  suppose  it  was  made  for 
my  benefit.  That  was  what  I  understood.  Apparent- 
ly Dr.  Stark  was  in  consultation  with  Dr.  Deitrich,  my 
attending  physician." 

The  Court:  I  think  the  communication  was  priv- 
ileged.     I  will  sustain  the  objection. 

Witness  was  further  examined  by  Mr.  Kibbey, 
associate  counsel  for  the  defense.  To  questions  pro- 
pounded witness  answered  substantially  as  follows: 

"I  think  Dr.  Deitrich  was  in  Clifton  at  that  date. 
I  think  1  saw  him  at  the  date  of  examination.  He 
might  have  been  in  and  out.  Previous  to  that  date  T 
had  no  conversation  with  the  company.  I  suppose  that 
it  was  for  the  information  of  the  company  that  the  ex- 
amination was  made.  I  understood  when  the  exam- 
ination was  made  that  it  was  for  the  purpose  of  obtain- 
ing information  for  the  company. 


Mr.  Kibbey :      Now  we  think  it  is  competent. 

The  Court:      That  answer  is  contradictory  to  the 
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.Mr.  Seabury:     Absolutely. 

Mr.  Kihbey:     Yes,  it  is. 

The  Court:      I  will  put  a  question. 
Q.     What  did  you  understand  was  the  nature  of 
this  examination  of  your  eyes? 

A.      To  know  whether  it  was  injured  or  not. 

Q.  What  difference  did  it  make,  whether  it  was 
injured  or  not,  in  your  judgment. 

A.      It  would  make  a  whole  lot. 

Q.      In  what  way!' 

A.  From  good  sight  to  blindness — I  wanted 
that  information. 

Q.      Who  wanted  it '. 

A.      I  wanted  it. 

Q.      You  wanted  it? 

A.  I  wanted  to  know  the  condition  of  it.  When 
I  reported  to  Dr.  Deitrich,  he  said  they  had  no  oculist, 
and  that  they  would  get  one,  and  then  I  left  the  thing 
to  Dr.  Deitrich,  and  when  they  made  the  appointment 
I  appeared  there, — I  did  not  know  whether  Dr.  Stark 
was  one  of  the  corps-of  physicians  and  surgeons  of  the 
society.       I  heard  that  he  came  from  El  Paso. 

Rec.  p  .-^.  7*5.  .  .folio 

The  Court  further  erred  in  this  case  by  holding 
the  burden  of  proof  that  evidence  is  privileged  com- 
munication upon  the  one  seeking  to  exclude. 

People  vs.  Austin  93  N,  E.  57. 

Brown  vs.  Rome  W.  &  O.  Rv.  Co.  45  Hun.  239. 

(X.V.) 

The  action  of  the  Court  in  sustaining  the  objec- 
tions to  the  testimony  of  Dr.  Stark  was  clearly  erro- 
neous for  the  reason  that  the  relation  of  patient  and 
physician  did  not  exist,  and  Dr.  Stark  was  employed 
and  paid  by  the  defendant  company  for  the  purpose  of 
being  advised  of  the  condition  of  patient's  eye  at  the 
dace  of  examination. 

He  states  positively  that  he  saw  Dr.  Stark  at  the 
instance  of  Mr.  A.  T.  Thomson    who    represents    the 
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defendant,  and  upon  the  intimation  of  the  Court  that 
that  objection  to  the  testimony  of  Dr.  Stark  over-ruled 
in  a  further  examination  of  plaintiff  he  testified  that 
the  examination  was  made  at  the  instance  of  Dr.  Deit- 
rich,  one  of  the  surgeons  of  defendant.  His  evidence 
is  further  contradictory  in  that  he  testified  that  the  ex- 
amination was  made  by  the  company  to  find  out  the 
condition  of  his  eye;  and  later  in  his  examination  testi- 
fied that  when  he  reported  to  Dr.  Deitrich,  he  said  that 
they  had  no  oculist  and  they  would  get  one.  Then 
he  left  the  whole  thing  to  Dr.  Deitrich,  and  when  they 
made  the  appointment  he  appeared  for  examination 

The  objection  to  the  evidence  is  based  upon  Sub- 
division   6  of  Paragraph,    2535,  R.  S.  Ariz.      (1901) 
As  follows: 

"A  physician,  or  surgeon  cannot  be  examine. 1 
without  the  consent  of  his  patient,  as  to  any  communi- 
cation made  by  his  patient  with  reference  to  any  phy- 
sical or  supposed  physical  disease  or  any  knowledge 
obtained  by  personal  examination  of  such  patient. 
Provide,  that  if  a  person  offer  himself  as  a  witness 
anil  voluntarily  testify  with  reference  to  such  com- 
munications, that  is  to  be  deemed  a  consent  to  exam- 
ination of  such  physician  or  attorney." 

The  objection  was  sustained  on  the  grounds  that 
communications  and  examination  was  of  a  privileged 
ed  character  and  comes  within  the  rule. 

Q.  I  want  to  get  it  in  the  record  and  state  in. 
writing  just  what  I  expect  to  prove. 

The  Court:      Very  well!       That  may  be  done. 

Q.  May  the  records  show  that  we  offered  Dr. 
Smith  for  the  same  purpose,  and  that  his  testimony 
was  excluded. 

Printed  Rec.  p.  -i  7&  -  .-f.  77.  .  . 

The  action  of  the  Court  was  erroneous  for  the 
reason  that  the  relation  of  patient  and  physician  was 
not  established.  Dr.  Stark  was  not  employed  or  paid 
by  the  plaintiff.  The  undisputed  evidence  in  the 
cause  shows  that  Dr.  Stark  was  employed  as  an  expert, 
by  the  defendant  for  the  purpose  of  making  an  exam- 
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[nation  of  the  patient's  eye,  with  the  view  of  ascertain- 
ing the  extent  of  the  injury.        Plaintiff  also  testified 
that  he  desired  this  information. 
The  supreme  Court  of  Xew    York,    in    construing  a 

statute  almost  identical  with  Arizona's;  held: 

"That  it  does  not  apply  to  an  expert,  though 
the  knowledge  acquired  by  him  while  attending  the 
patient  professionally." 

Myers  vs.  Standard  L.  S.  &  Ins.  Co.  (8th  app. 
dh.  74)  40  N.  V.  sup.  p.  419. 

Herrington  vs.  Winn  (60  Hun.  23.5)  X.  Y.  Sup. 
p.  612. 

The  Suoreme  Court  of  Indiana  in  the  case  of 

C.  I.  &  L.  Ry.  Co.  vs.  Gorman  94  N.  E.  730. 

Held  under  same  statute  that  a  physician  was  not 
disqualified  in  testifying  where  the  physician  stated  the 
purpose  of  his  visit,  and  in  no  way  attempted  to  treat 
the  one  injured.  For  the  reason  that  under  such  con- 
ditions no  relation  of  physician  and  patient  ever  ex- 
isted. 

ASSIGNMENT  OF  ERROR  NO.  14. 

That  the  court  erred  in  refusing  to  give  to  the 
jun  instructions  offered  by  the  defendant  as  follows, 
to- wit: 

"If  you  should  believe  from  the  preponderance  of 
the  evidence  in  this  case  that  the  defendant  permitted 
the  cut  of  four  cars  to  remain  upon  the  main  line  after 
the  engine  had  been  detached  therefrom,  without  hav- 
ing set  the  brakes  thereon  or  having  checked  the  wheels 
so  as  to  prevent  their  rolling  by  their  own  gravity,  and 
if  the  i  laintiff  was  a^orised  of  danger  of  any  kind  by 
a  signal  which  the  plaintiff  knew  signified  an  emer- 
gency under  the  practice  in  the  operation  of  railroads 
in  like  circumstances  was  equivalent  to  an  order  by  the 
defendant  to  stop  as  quickly  as  the  appliances  and 
means  of  operation  under  the  control  of  the  plaintiff 
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would  enable  him  to  stop,  and  if  it  appears  that  the 
nlaintiff  could  have  stopped  and  so  avoided  the  collision 
from  which  his  alleged  injuries  resulted,  and  that  he 
failed  to  do  so,  the  proximate  cause  of  the  injury  was 
his  own  negligence,  and  he  cannot  recover  in  this  case." 

The  first  paragraph  of  this  charge  requested  by 
the  defendant  correctly  stated  the  law  based  on  the  facts 
of  this  case. 

If  the  plaintiff  was  apprised  of  the  danger  by  the 
signal,  which  plaintiff  knew  signified  emergency,  and 
failed  to  stop  his  engine,  as  quickly  as  the  appliances 
and  means  of  operation  under  his  control  would  per- 
mit, and  to  have  thus  been  able  to  avoid  the  collission 
from  which  the  alleged  injury  resulted,  then  the  ap- 
proximate  cause  of  the  injury  was  his  own  negligence 
and  he  cannot  recover. 

"When  the  act  of  an  individual  is  the  primary 
cause  of  an  injury  to  himself  he  has  no  right  to  recover 
therefor  at  common  law.  And  this  rule  is  unimpaired 
by  the  provisions  of  the  Employers'  Liability  Act  that 
contributory  negligence  shall  not  bar  a  recovery.  If 
the  injury  of  an  employee  is  primarily  the  result  of  his 
own  negligence,  then  it  cannot  be  said  to  be  "due  to 
its  (the  employers')  negligence."  Nor  does  such  in- 
jury result  wholly  or  in  part  from  the  negligence  "of 
any  of  the  officers,  agents  or  employees  of  such  carrier 
under  any  proper  interpretation  of  the  words." 

Daughtery  on  Liability  of  Employers'  Under 
Federal  Liability  Act.      (1912)  p.  60. 

"If  you  believe  that  the  movement  of  the  four 
cars  in  question  could  not,  under  all  the  circumstances, 
have  been  reasona'  ly  prevented,  then  such  movement 
must  be  attributable  to  accident,  and  if  such  move- 
ment was  an  accident,  the  defendant  is  not  liable  in 
this  case." 

The  refusal  to  give  the  second  paragraph  of  this 
charge  was  error  for  the  reason  that  if  under  all  the 
circumstances  the  movement  of  the  four  cai's  in  ques- 
tion, coidd  not  have  been  reasonably  anticipated,  then 
such  cause  would  have  been  attributable  to  accident. 
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Thai  was  one  phase  <>r  the  case  and  it  was  the 
dut>  of  the  Court  to  charge  the  .jury  upon  every  branch 
supported  by  any  evidence  in  the  cause. 

Dubois  vs.  Int.  Paper  Co..  196  l\><\.  'tf. 

"Even  it'  tlie  defendant  left  the  ears  under  the 
circumstances  detailed  in  this  ease,  on  the  main  line 
with  the  brakes  unset,  and  if  the  ears  by  reason  of  grav- 
ity did  move  to  and  upon  the  switch  to  the  point  of  the 
collision,  yet  if  the  plaintiff  was  warned  of  danger, 
or  was  given  a  signal  which  required  him  to  immediate- 
ly stop  his  engine  within  time  had  he  promptly  obeyed 
the  signal  to  have  stopped,  and  thus  avoid  the  collision, 
and  he  negligently,  or  purposely,  did  not  do  so,  then 
the  negligence  of  the  defendant,  if  any,  is  not  the  prox- 
imate cause  of  the  alleged  injury,  and  the  plaintiff 
cannot  recover." 

Daugherty  on  Liability  under  Federal  Employers' 
Liability  Act  (1912)  p.  60.' 

ASSIGNMENT  OF  ERROR  NO.  15. 

Because  the  court  further  erred  in  that  part  of 
its  charge  wherein  it  instructed  the  jury  that  in  order 
to  relieve  the  defendant  from  liability  on  account  of 
negligence,  the  negligent  conduct  of  the  plaintiff  must 
be  "wilful  and  reunion"  for  the  reasons  stated,  sup- 
ported by  authorities  cited  under  assignment  No.  11. 

ASSIGNMENT  OF  ERROR  NO.  16. 

The  Court  erred  in  denying  motion  for  a  new 
trial,  on  the  ground  urged  under  this  assignment;  be- 
cause the  verdict  of  the  jury  is  excessive  under  the  evi- 
dence. 

In  a  case  brought  under  the  Federal  Employers' 
Liability  Act,  in  the  Circuit  Court  of  the  United 
States,  E.  D.  of  Tennessee  for  damages  on  account  of 
death  of  an  employee,  the  jury  returned  a  verdict  for 
$10,000.00.       On  a  motion  for  a  new  trial  Judge  Stan- 
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ford  held  this  sum  excessive  and  entered  an  order,  pro- 
viding that  if  plaintiff  within  ten  days  would  remit 
$2,.500.00,  motion  would  be  denied,  otherwise  motion 
would  be  granted. 

Cain  vs.  S.  P.  Ry.  Co.  199  Fed.  211. 
(Advance  sheet,  Fed.  Rep.  Nov.  28,  1912.) 

ASSIGNMENT  OF  ERROR  NO.  17. 

That  the  evidence  at  the  trial  was  insufficient  to 
justify  the  verdict  of  the  jury. 

ASSIGNMENT  OF  ERROR  NO.  18. 

That  the  verdict  of  the  jury  is  against  the  law. 
ASSIGNMENT  OF  ERROR  NO.  19. 

That  the  court  erred  in  sustaining  objections  to 
testimony  of  Dr.  Dietrich,  whose  deposition  was  offer- 
ed in  evidence,  for  the  reason  that  the  objections  offer- 
ed by  plaintiff  on  the  ground  that  it  was  privileged  were 
waived  by  the  plaintiff  by  filing  cross-interrogatories 
to  be  propounded  to  witness,  and  the  further  reason 
that  it  was  not  shown  that  the  relation  of  physician  ami 
patient  existed  between  witness  and  plaintiff  covering 
the  time  of  treatment  for  the  reasons  stated  supported 
by  authorities  cited  under  assignment  No.  13. 

The  Court  erred  in  sustaining  objection  of  plain- 
t\°?  to  the  testimony  of  Dr.  Deitrich,  whose  deposition 
was  offered  in  evidence  by  the  defendant.  For  the 
reason  that  the  relation  of  physician  and  patient  was 
nut  shown. 

And  for  the  further  reason  that  the  deposition  was 
taken  under  a  stipulation  without  any  objection  bv 
plaintiff  as  to  the  competency  of  witness  hence  his 
competency  was  waived. 

The  judgment  of  the  Court  is  erroneous  in  its  al- 
lowance of  interest  on  the  amount  found  by  the  jury. 
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Ink-rest  is  not  allowed  in  actions  of  tort  in  Federal 
Court  as  a  matter  of  right.  Its  allowance  as  a  part  of 
the  plaintiff's  damages  is  discretionary  with  the  jury, 
unless  the  jury  assesses  interest  as  a  part  of  the  Plain- 
tiff's damage  the  Court  has  no  authority  to  impose 
this  additional  burden  on  the  defendant  in  absence  of 
its  assessment  by  the  jury  as  a  part  of  the  damages 
awarded.        White  et  al  vs.  U.  S.  202  Fed.  501. 

(Advance  sheets  Fed.  Rep.  Apl.  3,  1913.) 

We  respectfully  submit  the  verdict  is  excessive, 
for  the  reason  it  is  in  conflict  with  and  contrary  to  the 
policy  of  the  State  of  Arizona,  as  expressed  in  an  act 
entitled: 

An  act  "securing  compensation  for  injuries  to 
workmen  and  their  dependants,  received  while  engag- 
ed in  dangerous  and  hazardous  service."  Approved 
June  8,  1912.  Sub-division  1  of  Sec.  8  of  this  act 
provides  for  the  measure  and  the  amount  of  compen- 
sation to  servants. 

Sub-division  2  of  this  section  provides  that  in  no 
case  shall  the  amount  exceed  $4,000.00. 

Under  the  several  assignments  of  error  urged,  we 
most  respectfully  submit  the  judgment  of  the  lower 
court  should  be  reversed,  and  the  cause  remanded  for  a 
newr  trial. 

Atty.  for  Plaintiff  in  Error 


Iii  the  United  States  Circuit  Court  of  Appeals  for 

the  Xiiitit  circuit. 

No.  2259. 

THE  ARIZONA  AND    NEW   MEXICO    RAIL- 
WAY COMPANY, 

Plaintiff  in  Error, 
vs. 
THOMAS  P.  CLARK, 

Defendant  in  Error. 

Reply  Brief  of  Thomas  P.  Clark. 

Plaintiff  in  error  will  be  called  defendant. 

The  defendant  contends  that  the  proffered  testi- 
mony of  Dr.  Stark  should  have  been  received,  but 
has  failed  to  come  within  the  well-recognized  rule, 
in  that  it  was  not  shown  that  Dr.  Stark  before  mak- 
ing the  examination  informed  Mr.  Clark  of  the 
nature,  purpose  and  object  of  his  visit,  and  that  with 
such  knowledge  Mr.  Clark  submitted  to  the  exami- 
nation, but,  on  the  contrary,  it  appears  from  the 
evidence  that  Mr.  Clark  was  led  to  believe  that  de- 
fendant had  employed  Dr.  Stark  to  make  the  ex- 
amination for  the  benefit  of  Mr.  Clark,  and  in  fact 
the  defendant  had  deceived  Mr.  Clark  as  to  the  pur- 
pose and  object  of  the  examination. 

The  rule  is  well  stated  by  the  Supreme  Court  of 
California : 

"It  seems  to  me  that  he  occupies  a  different 
position  than  if  he  had  gone  there  originally  upon 
the  suggestion  of  the  defendant,  and  stated  to  the 
patient  that  he  came  there  solely  and  entirely  at 
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the  request  of  the  defendant,  to  ascertain  the 
nature  and  character  of  her  physical  injuries,  for 
the  purpose  of  reporting  them  to  the  defendant. 
If  he  had  confined  his:  conduct  to  such  examination 
and  such  report,  he  should  have  been  permitted  to 
testify." 
Freel  vs.  Market  Street  Cable  Ry.  Co.,  97  Cal.  40 ; 
Chicago,  I.  &  L.  Ry.  Co.  vs.  Gorman,  94  N.  E. 

(Ind.)  730; 
Munz  vs.  Salt  Lake  etc.  Ry.  Co.,  25  Utah,  220. 
Respectfully  submitted, 

L.  KEARNEY, 
W.  M.  SEABURY, 
Attorneys  for  Respondent. 
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No.  2259 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


THE  ARIZONA  AND 

NEW  MEXICO  RAIL- 
WAY COMPANY, 

Plaintiff  in  Error, 
vs. 
THOMAS  P.  CLARK, 
Defendant  in  Error. 


SUPPLEMENTAL  BRIEF  OF  PLAINTIFF  IN  ERROR 


Tor  convenience  and  brevity  the  (Plaintiff  in 
Error)  will  be  herein  designated  as  defendant  and 
the  (Defendant  in  Error)   as  plaintiff. 

In  reply  to  the  contention  of  plaintiff  on  page  6 
of  his  brief  "that  a  sufficient  answer  to  such  conten- 
tion is  that  the  demurrers  and  motions  are  not  in  the 
bill  of  exceptions  and  cannot  be  considered:"  Say 
it  is  not  necessary  for  the  Appellate  Court  to  review 
the  decision  of  the  lower  Court  on  the  pleadings,  that 
the  pleadings  should  be  embodied  in  the  bill  of  excep- 
tions.      It  is  sufficient  if  the  pleadings  and  the  rulings 


appear  upon  the  Record.  The  demurrers  will  be 
Pound  on  pages  69  to  72.  The  motion  to  make  more 
definite  and  certain  on  pages  64  to  and  including  part 
of  page  67.  The  motion  to  strike  for  duplicity  on 
last  part  of  page  64  and  to  and  part  of  page  67.  The 
Rulings  of  the  Court  on  these  pleadings  will  be  found 
in  the  record  at  pages  85  and  86.  and  on  page  86  defend- 
ant's exception  to  the  rulings  of  the  Court  below  on 
these  pleadings. 

That  it  is  not  the  law  nor  practice  in  Federal 
Courts  to  require  pleadings  and  the  rulings  thereon 
to  be  embodied  in  the  bill  of  exception  that  the  same 
may  be  reviewed  by  the  court  on  writ  of  error,  has  been 
very  clearly  and  definitely  settled  by  this  court. 

In  a  very  recent  case  involving  this  identical  ques- 
tion, Mr.  Justice  Woolverton  speaking  for  this  Court, 
clearly  stated  the  law  as  follows:  The  action  of 
the  Court  in  overruling  or  sustaining  a  demurrer  to 
the  complaint  is  a  matter  which  appears  by  the  record, 
and  no  bill  of  exceptions  is  necessary  for  saving  the 
questions  pertaining  thereto  for  the  consideration  of 
the  Appellate  Court.  Whenever  error  is  apparent  upon 
the  record,  it  is  open  to  revision,  whether  it  may  be  made 
by  bill  of  exceptions  or  in  any  other  manner 
(Citing)  Suydam  vs.  Williamson  et  al.  20  Howard 
427.  And  it  was  specifically  held  in  Aurora  City  vs. 
Welch  7  Wallace  82,  that  irrespective  of  the  bill  of 
exceptions,  the  writ  of  error  brings  up  for  review  the 
decision  of  the  Court  below  in  overruling  the  de- 
murrer." 

Mitsui  vs.  St.  Paul  Fire  &  Marine  Ins.  Co.  202 
Fed.  26.  (Advance  sheets  Fed.  Rep.  March  27,  1913. ) 
Moline  Plow  Co.  vs.  Webb  141  V.  S.  616. 

The  plaintiff  in  his  brief  cites  the  case  of  Phillips 
vs.  Smith,  96  Pac.  91,  to  sustain  bis  position  that  the 
rules  of  pleading  in  Arizona  are  very  liberal  and  as 
against  a  general  demurrer .  every  intentment  will  be 
made  to  sustain  the  pleading.        The  Supreme  Court 


of  Arizona  in  this  case  simply  adopted  the  rule  laid 
down  in  Pomeroy's  Code  Pleading  (8  Ed.  Sec.  549), 
.is  the  rule  on  this  subject.  Neither  the  decision  or 
Mr.  Pomeroy  sustains  the  broad  and  sweeping'  rule 
contended  for  by  the  plaintiff,  that:  "as  against  a  gen- 
eral demurrer  every  intentment  will  he  made  to  sus- 
tain the  pleading.''  The  prevailing  rule  in  the  Code 
States  and  Federal  Courts  is:  "that  it  is  not  the  duty  of 
tin  Court  to  construe  the  pleadings  more  favorable  to 
the  pleader  than  he  has  himself  stated  it."  Brown  vs. 
King  100  Fed.  .>(}l-.><>7. 

In  reply  to  plaintiff's  contention  on  pp.  10,  11. 
12  and  13,  that  objections  and  exceptions  were  not 
properly  taken  by  defendant  to  the  rulings  of  the 
Court  we  refer  to  the  Record  in  this  case  on  page  494< 
as  follows: 

Mr.  McFarland. — We  also  desire  to  except  to 
the  giving  of  each  one  of  the  instructions  requested  by 
the  plaintiff  and  given  by  the  Court,  and  we  desire  to 
except  to  the  refusal  of  the  Court  to  give  each  one 
of  the  instructions  requested  by  the  defendant  and  re- 
fused by  the  Court.  We  desire  to  except  to  each  of 
these  severally.  1  think  beyond  that  we  are  not  re- 
quired to  go." 

"The  Court — I  think  that  ought  to  be  sufficient. 

Be  it  further  remembered  that  at  the  trial  of  said 
cause,  and  before  the  jury  retired  to  consider  their 
verdict,  that  the  Court  granted  permission  to  the 
defendant  to  embody  into  its  bill  of  exceptions,  if  it 
should  tender  one.  its  objections  to  the  instructions  of 
the  Court  to  the  jury  more  fully  at  length  and  in  de- 
tail. 

The  record  conclusively  shows  that  defendant  at 
the  trial  and  before  the  jury  retired  to  consider  their 
verdict  did  object  and  duly  except  to  the  charge  of  the 
Court. 

The  Record  on  page  625  shows  that  on  the  2nd 
day  of  January  1913  it  presented  this  bill  of  exceptions 
and  that  on  said  date  the  same  was  duly  approved  by 
the  Court  and  made  a  part  of  the  Record. 


We  respectfully  refer  the  Court  to  the  last  three 
lines  at  the  bottom  of  page  616,  and  the  first  two  hues 
at  tlie  top  of  page  617  of  the  Printed  Record  which 
reads  as  follows:  "The  defendant  in  accordance  with  the 
permission  of  the  Court  heretofore  granted  it  so  to  do, 
as  hefore  stated  in  this  bill  of  exceptions,  now  upon  ten- 
der Of  this  hill  of  exceptions  states  more  fully  and  in 
detail  to  said  instructions,"as  follows  and  on  pages  617 
to  and  including  page  620  objections  and  exceptions 
at  greater  length  and  more  in  detail  than  urged  on 
page  495  of  the  record,  hefore  the  jury  retired  to  con- 
sider their  verdict. 

As  to  the  exceptions  to  the  refusal  of  the  Court 
to  give  instructions  requested  by  the  defendant  we 
refer  the  Court  to  that  part  of  the  defendant's  bill  of 
exceptions  Printed  Rec.  pp.  02 1-624  and  particularly 
to  page  621.  which  is  as  follows:  "Be  it  further  re- 
membered that  at  the  trial  of  this  cause,  and  at  the 
proper  time  and  before  the  jury  retired  the  defendant 
requested  the  Court  in  writing  to  instruct  the  jury  as 
follows."  The  Court  is  further  referred  to  Printed 
Rec.  pp.  621-624  for  exceptions  of  defendant  to  the 
refusal  of  the  Court  to  give  the  instructions  requested 
by  defendant. 

In  giving  the  instructions  complained  of  under 
defendant's  assignment  of  error  numbered  11  and  12 
plaintiff  confesses  error  in  each  of  them  as  will  be  shown 
from  the  following  quotation  from  the  record  in  this 
case. 

"Mr.  Seabury.  I  respectfully  except  to  the 
numbered  requests  submitted  by  the  defendant  and 
charged  by  the  Court.  The  rules  expressly  provided 
t hiit  we  may  except  to  such  matters  generally.  I  now 
respectfully  except  to  the  modification  made  by  the 
Court  of  plaintiff's  requests  numbei  three  A  in  so  far 
as  the  charge  as  modified  states  in  substance  that  if 
the  jury  believe  that  plaintiff  was  guilty  of  wilful  neg- 
ligence or  gross  negligence  that  thei.  they  must  find  for 
the  defendant  upon  the  ground  that  there  is  no  issue 
of  wilful  or  gross  negligence  on  the  part  of  the  plain- 


till'  in  this  ease,  and  that  the  evidence  adduced  in  the 
case  is  not  susceptible  of  the  inference  that  the  plain- 
tiff was  guilty  of  gross  or  toilful  negligence  and  in  that 
connection  we  respectfully  request  your  Honor  to  in- 
stead the  jury  that  there  is  no  such  question  in  this 
case  as  wilful  neglect  or  want  of  care  on  the  part  of 
the  plaintiff." 

In  this  position  of  plaintiff  by  his  counsel  and  f  r 
reasons  stated  we  most  respectfully  concur. 

Printed  Rec.  p.  492. 

The  authorities  cited  by  the  plaintiff  in  his  brief 
on  page  2(5  and  27  do  not  sustain  his  contention  that 
the  testimony  of  Dr.  Stark  was  privileged.  The 
Court  of  Appeals  of  New  York  in  the  case  of  People 
vs.  Austin  93  X.  E.  57.  the  Court  speaking  through 
Mr.  Justice  Chase,  lays  down  the  rule  just  opposite 
to  that  contended  for  by  plainiff,  as  follows:  "When 
a  physician  was  sent  to  a  jail  by  the  distrtict  attorney 
to  examine  the  mental  and  physical  condition  of  a 
prisoner  the  relation  of  patient  "and  physician  within 
the  Code  C.  W.  Proc.  Sec.  834  did  not" exist  and  the 
physician  was  competent  to  testify." 

The  case  of  Free]  vs.  Market  Street  Cable  Rv. 
Co.  31  Pac.  70  is  along  the  lines  of  other  cases  cited  by 
plamtitf  the  Supreme  Court  of  California  hold- 
ing that  "when  a  physician  was  called  as  a  witness  by 
defendant  had  obtained  his  knowledge  of  the  case  bv 
prescribing  for  plaintiff  he  was  incompetent  to  testify 
under  Code  Civ.  Pro  .Sec.  1881  of  California  which 
provides  that  a  physician  cannot  without  the  consent 
of  his  patient,  testify  to  any  information  acquired  in 
attending  the  patient,  which  was  necessary  to  enable 
him  to  prescribe  for  her." 

The  case  of  Henrencia  vs.  Guzman  219  U.  S.  44 
is  not  in  point  for  the  reason  that  defendant  after  the 
ruling  of  the  Court  excluding  the  evidence  stated  ex- 
plicitly just  what  testimony  it  expected  Dr.  Stark  to 
give.  The  offer  and  same  ruling  was  made  in  re- 
spect to  Doctors  Goodrich  and  Smith. 


Printed  Rec!  first  half  of  pp.  470  and  fist  half  of 
page  477. 

In  support  of  the  position  of  the  defendant  that 
the  testimony  of  Dr.  Stark  was  not  privileged,  we 
cite  the  following  cases  which  are  directly  in  point  on 
this  subject.  Matter  vs.  Freeman  6  Hun.  (N.  Y.) 
No.  458. 

In  Scripps  vs.  Foster  41st  Mich.  742  (8 
X.  W.  216),  a  physician  instituted  an  action  against 
a  newspaper  to  recover  damages  caused  by  the  pub- 
lication of  an  article  to  the  effect  that  plaintiff  had 
caused  the  death  of  one  child  and  the  illness  of  others 
by  the  use  of  a  certain  instrument.  Several  physicians 
who  visited  the  children  stated  to  have  been  made  ill, 
were  permitted  to  testify  as  to  their  condition.  Their 
testimony  was  objected  to  because  their  knowledge 
was  acquired  during  visits  made  as  attending  phy- 
sicians. 

The  Court  held  that  the  relation  of  physician  an<! 
patient  did  not  exist  as  no  confidence  was  reposed  in 
witnesses,  and  therefore  their  testimony  was  admissible. 
In  Re  Bruendl,  102  Wis.  45  (78  N.  W*.  169)  it  was  held 
that  a  physician  sent  by  a  relative  to  ascertain  the  men- 
tal condition  of  a  woman,  in  order  that  a  relative 
might  determine  whether  or  not  to  apply  for  guard- 
ianship ,  might  testify  as  to  her  mental  condition. 

In  Heath  vs.  Broadway  &  R.  Co.  8  X.  Y.  Supp.  863 
physician  of  Railway  Co.  visited  and  examined  person 
injured  by  alleged  negligence  of  the  defendant.  Upon 
seeing  such  person,  physician  stated  that  he  came  on 
behalf  of  the  Ry.  Co.  Held  that  statements  made 
to  him  by  injured  person  were  not  privileged. 

Testimony  will  be  admitted,  if  physician  states 
that  the  information  in  quesion  teas  not  necessar  to 
enable  him  to  treat  a  patient.  Halsey's  Estate,  9  X. 
Y.  Supp.  441. 

In  the  case  of  James  vs.  State  124  Wis.  130 
(102  X.  W.  320)  holds  that  information  acquired  in 
the  course  of  an  examination  conducted  for  the  pur- 
pose of  obtaining  evidence  is  not  privileged.       At  tli< 


time  the  Court  excluded  the  evidence  the  defendant 
stated  explicitly  just  what  testimony  it  expected 
Dr.  Stark  to  give.  The  offer  and  same  ruling  was 
made  in  respect  to  Doctors  Goodrich  and  Smith. 

Printed  Hec.  last  half  of  pp.  476  and  first  half  of 
page  477. 

Ednigton  vs.  Etna  L.  Ins.  Co.  77  N.  Y.  564. 

Clark  vs.  State  61  Pac.  814. 

K.  C.  Ft.  S.  &  M.  R.  Rv.  Co.  vs.  Murray  40  Pac 

64S.  "  J 

The  Court  will  find  from  the  record  of  this  case 
as  follows: 

That  the  correct  doctrine  of  assumption  of  risk 
was  raised: 

1.  By  general  demurrer. 

2.  By  objection  to  any  evidence. 

3.  Instruction  requested  and  refused.    Rec.    dd 
623-625.  ' '  ' 

On  pages  77-79  that  the  verdict  of  the  jury  was 
returned  and  the  judgment  of  the  Court'  entered 
on  November  16.  1912.  (Rec.  pp.  76-78  inclusive.) 

That  the  time  of  defendant  for  filing  its  petition 
for  new  trial  was  by  the  Court  extended  forty-two  davs 
from  November,  28th,  1912.  (Rec.  pp  96.)  * 

That  on  the  27th  day  of  December  1912  defend- 
ant filed  the  petition  for  new  trial.        (Rec.  pp.  98.) 

That  on  January  2nd.  1913  defendant's  petition 
for  new  trial  was  by  the  Court  overruled.  (Rec  p  10.*- 
104.)  '  '  ' 

That  011  March  2nd,  1913,  defendant  presented 
its  bill  of  exceptions.  /2iC  fi/>-  /£)*/ 7Z &aL^ ^eAatvi 

That  on  Nov.  22nd  1912,  the  Court  bv  its  order 
extended  defendant  ten  day's  additional  time  to  pre- 
pare and  file  bill  of  exceptions.  (Rec.  pp.  96.) 

That  within  the  time  allowed  defendant  by  die 
rules  ten  days  further  time  was  allowed  bv  the  Court 


to  the  defendant  to  prepare  its  bill  of  exceptions.  (Bee. 
pp.  (524.  :  :  625.) 

That  within  the  time  allowed  to-wit:  December 
Oth,  1912,  defendant  presented  its  bill  of  exceptions 
and  asked  that  the  same  be  allowed,  filed  and  made  a 
part  of  the  record. 

That  on  the  2nd  day  of  January,  1913,  in  the 
presence  of  the  parties  in  open  Court,  this  being  the 
day  fixed  by  the  Court  therefor,  the  foregoing  bill 
of  exceptions  is  settled  and  approved  by  the  Court  and 
having  been  engrossed,  now  is  signed  and  directed 
to  be  filed  and  made  a  part  of  the  record.  Rec.  pp. 
625. 

That  this  bill  of  exceptions  was  timely  made,  ap- 
proved and  allowed  by  the  Court  below;  that  objec- 
tions made  and  exceptions  taken  to  the  several  errors 
set  forth  in  defendant's  assignment  of  errors  and  em- 
bodied in  defendant's  bill  of  exceptions.  We  respect- 
fully submit  that  the  errors  assigned  and  exceptions 
thereto  are  now  properly  before  the  Court  for  review. 
(Rule  76  U.  S.  C.  C.  Court  Ninth  Circuit.) 

Hunnicut  vs.  Peyton  102,  U.  S.  333. 

Mahoning  Valley  Rv.  Co.  vs.  O'Hara,  196  Fed. 
945. 

Respectfully  submitted, 


Attorney  for  Plaintiff  in  Error. 
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[Petition  to  U.  S.  District  Court  for  Review.] 

[2*]     In  the  District  Court  of  the  United  Stoles  for 
the  District  of  Arizona. 

IN   BANKRUPTCY— No.  72. 
In  the  Matter  of  THE  TOMBSTONE   CONSOLI- 
DATED MINES  COMPANY,  LIMITED, 

Bankrupt. 
To  Daniel  McFarland,  Esq.,  Referee  in  Bankruptcy. 

Your  petitioners  respectfully  show: 

That  your  petitioners  are  creditors  of  the  Tomb- 
stone Consolidated  Mines  Company,  Limited,  the 
above-named  bankrupt,  and  that  their  claim  has 
been  disallowed  herein. 

That  on  the  8th  day  of  August,  1912,  Thomas  W. 
Synnott,  of  Philadelphia,  in  the  County  of  Philadel- 
phia, in  the  District  of  Pennsylvania,  individual, 
also  attorney  for  and  duly  authorized  agent  of  Alex- 
ander Sedgwick,  of  New  York,  State  of  New  York, 
and  Merrill  K.  Green,  of  Boston,  Commonwealth 
of  Massachusetts,  filed  in  your  office,  as  Referee,  a 
proof  of  claim  against  the  above-named  bankrupt, 
in  favor  of  Alexander  Sedgwick,  of  New  York,  State 
of  New  York,  and  Merrill  K.  Green,  of  Boston,  Com- 
monwealth of  Massachusetts,  founded  upon  (461) 
Special  Contract  Bonds,  of  the  face  value  of  four 
hundred  thirty-nine  thousand  and  fifty-five  dollars 
($439,055.00),  with  interest  thereon  from  the  several 
dates  of  the  bonds  thereto  annexed. 

That  the  said  claim  having  been  objected  to  by 
John  Mason     [3]     Ross,  attorney  for  the  Trustee 

*Page-number  appearing  at  top  of  page  of  original  certified  Record. 
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herein,  the  said  claim  was  by  you,  as  Referee,  dis- 
allowed. That  on  the  8th  day  of  August,  an  order 
of  disallowance,  a  copy  of  which  is  hereto  annexed, 
was  by  you,  as  Referee,  made  and  entered  herein. 

That  such  order  was  and  is  erroneous,  in  that  the 
said  Special  Contract  Bonds  upon  which  said  claim 
was  founded  arc  fixed  liabilities  of  the  said  bank- 
rupt herein,  absolutely  owing  at  the  time  of  the 
filing  of  the  petition  against  the  said  Bankrupt,  and 
that  said  claim  in  the  amount  of  said  bonds  is  evi- 
denced by  instruments  in  writing,  to  wit,  the  said 
bonds  thereto  annexed. 

WHEREFORE,  your  petitioners,  feeling  ag- 
grieved because  of  such  order,  pray  that  the  same 
may  be  reviewed  as  provided  in  the  Bankruptcy  Law 
of  1898  and  general  order  XXVII. 

Dated  August  24th,  1912. 

RICHARDSON  &   DOAN, 
FRANK  W.  DOAN, 

For  Petitioners. 
State  of  Arizona, 
County  of  Cochise, — ss. 

I,  Prank  W.  Doan,  attorney  for  the  petitioners 
mentioned  and  described  in  the  foregoing  petition, 
do  hereby  make  solemn  oath  that  the  statements  of 
fact  therein  contained  are  true,  according  to  the  best 
of  my  knowledge,  information  and  belief. 

FRANK  W.  DOAN. 


Th,  Tombstone  Con.  Mines  ('<>..  Ltd.,  et  "/.      3 

Subscribed  and  sworn  to  before  trie  this  24th  day 
,  I  August,  A.  D.  L912. 
My  commission  expires  Feb.  16,  1016. 
[4]     [Notarial  Seal]  JOHN  DOAN, 

Notary  Public 

[Order  of  Referee   in  Bankruptcy   Disallowing 
Claim.] 

At  a  Court  of  Bankruptcy  Held  in  the  District  Court 
of  the  United  Slates  for  the  District  of  Arizona. 

At  Tombstone,  this  8th  clay  of  August,  A.  D.  1912. 
IX  BANKRUPTCY— No.  72. 

Iu  the  Matter  of   THE   TOMBSTONE   CONSOLI- 
DATED MINES  COMPANY,  LIMITED, 

Bankrupt. 

Thomas  W.  Synnott,  of  Philadelphia,  in  the 
County  of  Philadelphia,  in  the  District  of  Pennsyl- 
vania, individual,  also  attorney  for  and  duly  author- 
ized agent  of  Alexander  Sedgwick,  of  New  York, 
State  of  New  York,  and  Merrill  K.  Green,  of  Boston, 
Commonwealth  of  Massachusetts,  having  filed  in  the 
office  of  the  Referee,  a  proof  of  claim  against  the 
above-named  bankrupt,  in  favor  of  Alexander  Sedg- 
wick of  New  York,  State  of  New  York,  and  Merrill 
K.  Green  of  Boston,  Commonwealth  of  Massachu- 
setts, foimded  upon  (461)  Special  Contract  Bonds, 
of  the  face  value  of  Four  Hundred  Thirty-nine  Thou- 
sand Fifty-five  Dollars  ($439,055,000,  together  with 
the  interest  from  the  several  dates  of  the  bonds 
hereto  annexed. 

And  said  claim  having  been  objected  to  by  John 
Mason  Ross,  attorney  for  the  trustee  herein,  and 
.the  objection  having  come  on  for  a  hearing  before 
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me,  and  due  deliberation  having  been  had,  and  it  ap- 
pearing to  me  that  such  Special  Contract  Bonds, 
upon  which  said  claim  is  founded,  are  only  [5] 
contingent  liabilities,  and  not  fixed  liabilities,  as  evi- 
denced by  instruments  in  writing,  absolutely  owing 
at  the  time  of  the  filing  of  the  petition  against  said 
bankrupt : 

IT  IS  ORDERED,  that  said  claim  be,  and  the 
same  hereby  is,  disallowed. 

DANIEL  McFARLAND, 
Referee  in  Bankruptcy. 

[Order  of  Referee  in  Bankruptcy  Granting  Petition 

for  Review.] 

ORDER  THEREON. 

In  the  United  States  District  Court 
for  the  District  of  Arizona, — ss. 

At  Tombstone,  in  said  District,  on  the  26th  day 
of  August,  A.  D.  1912,  on  reading  the  foregoing  peti- 
tion for  a  review, 

IT  IS  ORDERED,  that  the  same  be,  and  hereby  is, 

granted. 

DANIEL  McFARLAND, 

Referee  in  Bankruptcy. 

[Endorsements] :  B-21.  In  the  District  Court  of 
the  United  States  for  the  District  of  Arizona.  In 
the  Matter  of  the  Tombstone  Consolidated  Mines 
Company,  Ltd.,  Bankrupt.  Petition  for  Review  and 
Order  Thereon  Granting  Same.  Filed  at  1  o'clock 
P.  M.,  August  26th,  1912.  Referee  in  Bankruptcy. 
Daniel  McFarland,  Richardson  &  Doan,  Frank  W. 
Doan,  Attorneys  for  Petitioners.  Filed  Aug.  30, 
1912.     Allan  B.  Jaynes,  Clerk. 
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[Certificate  of  Referee  in  Bankruptcy.] 

[6]     /;/  the  District  Court  of  the  United  States  for 

the  District  of  Arizona. 

IN  BANKRUPTCY— No.  72. 

In  the  Matter  of   THE   TOMBSTONE   CONSOLI- 
DATED MINES  COMPANY,  LIMITED, 

Bankrupt. 
To  the  Honorable  RICHARD  E.  SLOAN,  District 
Judge : 

I,  Daniel  McFarland,  the  Referee  in  Bankruptcy 
in  charge  of  this  proceeding,  do  hereby  certify : 

That,  in  the  course  of  such  proceeding,  an  order, 
a  copy  of  which  is  annexed  to  the  petition  herein- 
after referred  to,  was  made  and  entered  on  the  8th 
day  of  August,  A.  D.  1912; 

That  on  the  26th  day  of  August,  A.  D.  1912,  Mer- 
rill K.  Green,  of  Boston,  Massachusetts,  and  Alexan- 
der Sedgwick,  of  New  York,  State  of  New  York,  al- 
leged creditors  in  such  proceedings,  feeling  ag- 
grieved thereat,  filed  a  petition  for  a  review,  which 
was  granted; 

That  a  summary  of  the  evidence  on  which  said 
order  was  based  is  as  follows:  Documentary,  as  dis- 
closed by  Special  Contract  Bonds  herewith  handed 
up. 

That  the  question  presented  on  this  review  is,  Are 
such  Special  Contract  Bonds  provable  debts  in  bank- 
ruptcy ? 

I  hand  up  herewith  for  the  information  of  the 
Judge : 
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1. 

Proof  of  claim. 

2. 

Special  Contract  Bonds,  upon  which  said  claim  is 
founded. 

[7]     3. 

Copy  of  order  disallowing  said  claim. 

4. 
Petition  for  review  and  the  order  thereon  granting 
same. 

Dated  at  Tombstone,  in  said  District,  on  the  26th 
day  of  August,  A.  D.  1912. 

Respectfully  submitted, 

DANIEL  McFARLAND, 
Referee  in  Bankruptcy. 

[Endorsements]:  B-21.  District  Court  of  the 
United  States  for  the  District  of  Arizona.  In  the 
Matter  of  the  Tombstone  Consolidated  Mines  Com- 
pany, Ltd.,  Bankrupt.  Certificate  on  Review. 
Filed  Aug.  30,  1912.     Allan  B.  Jaynes,  Clerk. 


[Proof  of  Claim  of  Thomas  W.  Synnott  et  al.] 

[8]     In  the  District  Court  of  the  United  States  for 

tlie  District  of  Arizona. 
In  the  Matter  of  TOMBSTONE  CONSOLIDATED 

MINES  CO.,  LTD., 

Bankrupt. 

At  Rangeley,  in  the  District  of  Maine,  on  the  1st 
day  of  August,  A.  D.  1912,  came  Thomas  W.  Syn- 
nott, of  Philadelphia,  in  the  County  of  Philadelphia, 
in  the  District  of  Pennsylvania,  individual,  also  at- 
torney for  and  dulv  authorized  agent  of  Alexander 
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Bedgwick  of  New  Fork,  State  of  New  York,  and 
Merrill  K.  Green,  of  Boston,  Commonwealth  of 
Massachusetts,  and  made  oath  and  says: 

That  the  Tombstone  Consolidated  Mines  Co.,  Ltd., 
the  person  against  whom  a  petition  for  adjudication 
in  bankruptcy  has  been  tiled, was  at  and  before  the 
filing  of  said  petition,  and  still  is,  justly  and  truly 
indebted  to  the  assignors  of  said  Synott,  Sedgwick 
and  Green,  in  the  sum  of  $439,055  dollars,  together 
with  interest  from  the  several  dates  of  the  honds 
hereto  annexed  as  therein  set  forth;  that  the  consid- 
eration for  said  debt  is  as  follows:  461  Special  Con- 
tract Bonds,  serial  numbers,  together  with  the  de- 
nominations, are  in  the  schedules  hereto  annexed 
marked  "A"  of  said  Tombstone  Consolidated  Mines 
Co.,  Ltd.  That  no  part  of  said  debt  has  been  paid; 
that  there  are  no  setoffs  or  counterclaims  to  the 
same;  and  that  the  only  security  held  by  the  de- 
ponent or  his  principals  [9]  for  said  debt  is  the 
following:  Said  461  Special  Contract  Bonds,  which 
consists  of  a  first  lien  on  all  of  the  assets  of  said 
bankrupt  estate,  subject  to  the  right  of  other  like 
bondholders  to  participate  in  the  same.  And  this 
deponent  further  says  that  this  deposition  cannot  be 
made  by  the  other  claimants  in  person,  because  they 
are  not  accessible,  and  that  he  is  duly  authorized  by 
his  principals  to  make  this  affidavit,  and  it  is  within 
his  knowledge  that  the  aforesaid  debt  wTas  incurred, 
as  and  for  the  consideration  above  stated,  and  that 
such  debt,  to  the  best  of  his  knowledge  and  belief, 
still  remains  unpaid  and  unsatisfied. 
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In  offering  said  claim  for  proof  said  deponent  does 
so  without  in  any  way  waiving  his  security,  but  in- 
sisting on  the  same. 

THOMAS  W.  SYNNOTT, 
Creditor. 

Subscribed  and  sworn  to  before  me  this  1st  day  of 
August,  A.  D.  1912. 

[Notarial  Seal]  H.  A.  FURBISK, 

Notary  Public. 

A. 
SPECIAL  CONTRACT  BONDS  OF  THE  TOMB- 
STONE CONSOLIDATED  MINES  CO.,  LTD. 


Registered  Name. 

Serials  Nos. 

Face  Value. 

Dr.  A.  E.  Abrams 

5-671-675 

$5,000 

[10]     Walter  D.  Adams 

2-1435-1436 

200 

Gen.  F.  C.  Ainsworth 

6-188-189-2563-2567 

5,500 

Victor  Aylward 

1 

500 

Mary  A.  Bacon 

10-1024-1033 

1,000 

S.  H.  Bacon 

5-1270-1273,  1385 

500 

Gertrude  S.  Bailey 

8-2621-2628 

2,300 

Leon  0.  Bailey 

10-949-952,     954-960, 

2656, 

2682,  2683 

11,725 

Wendell   Bancroft 

2-1437,  1438 

400 

Clinton  V.  D.  Barnes 

1-457 

500 

Henry  C.  Barnes 

5-449,  557,  1511.  1512, 

17 

3,000 

Bayard  Barnes 

8- 

8,000 

Lena  C.  Bassette 

1-866 

100 

C.  W.  Beatty 

2-21,  22 

4,750 

Albert  Beaumont 

2-2032,  1937 

400 

C.  A.  Benner 

200 

Francis  Bennitt 

2-765,  766 

1,000 
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Registered  Name.  Serials  Nob.  Face  Value. 

l-221i; 

1-102 

1-884 

1-247 

1-1902 

1-2197 


Qraoe  A.  Bissell 
0.  H.  Boulee 

William   A.    Brown  2ml 
"William  S.  Browne 
George  A.  Burgess 
William  Campbell 

Mrs.  Annie  L.  Carrington   1-1941 

J.  B.  Carrington,  2-2157,  494 

John  B.  Carrington, 

Trustee  4-1942-1945 

[11]  Harriet  M.  Chapman  10-1156-1160,  1260-1264 


Abraham  Cochran 
C.  C.  Cogswell 
Elizabeth  G.  Cole 
Alattie  A.  Cole 
Frank  A.  Corbin 
David  Crary,  Jr. 
W.  H.  Curtis,  Jr.. 
W.  F.  Darby. 

Fred  W.  Doolittle 
Lucilla  W.  Dye 
Kellogg  Fairbank 
Frank  S.  Fay 
George  Tod  Ford 
Jennie  B.  Fowler 
John  H.  Francis 
Phillip  Godley 
Charles  H.  Graham 


5-1853-1857 
1-217 
1-2084 
1-54, 

5-76-78,    1719,    1809 
1-2217 
4-1624-1627 

12-467-470,    690,    691,    1574- 
1577,  1935,  2386 
1-1958 
1-258 

3-1614-1616 
3-579,  2388,  2392 
1-438 
1-2205 
5-225-229 

17-2340,     2341,     2557,    2323, 
1355-1357,    2242,    2370, 


500 

100 

50 

500 

1,000 
500 
100 

3,000 

400 
10,000 

450 

500 
1,000 

500 
2,300 

500 
1,000 

3,800 

500 

500 

57,000 

300 

55,000 

100 

200 

5,000 
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Registered  Name. 

S.  rials  Xos.                     Face  Value. 

2717,  754,     1217,     1529, 

1530,  2162,  2163,  2646 

23,050 

Luey   A.   Gordon 

4-1003-1006 

200 

Charles  B.  Graves 

1-375 

2,500 

Arthur  H.  Hacker 

4-281,  282,  2647,  2648 

1,000 

E.  J.  Hall 

2-1887,  1888 

1,000 

[12]     James  S.  Haring 

4-1387-1389,  2035 

400 

Jeanie  Henderson 

1-2362 

3,000 

2   Henderson  &   Co. 

2-2360,  2361 

7,000 

Henry  E.  Holmes 

1-1061 

1,000 

Ettie  L.  Howe, 

1-2083 

1,000 

Daniel  Hurley 

1-2034 

500 

William  Hutton 

2-1194,  1558 

1,000 

C.  F.  In  galls 

1-1562 

500 

Samuel  J.  Kelley 

1 

500 

Belinda  Hearn  Jouet 

2-2657-2665 

300 

Herman  Katz 

2-768,  769 

200 

Edward  S.  Lacey 

2-1572,  1573 

2,000 

Florence  Freeman  Land 

1-2473 

500 

Frank  Land 

4-2469-2472 

2,000 

G.  "W.  Lemaster 

1-207 

1,000 

Pierce  Lesher 

1-315 

500 

Thomas  Lloyd 

1-117 

500 

Moses  Lyman 

2-2290-2294 

500 

Sarah  P.  Lyman 

5-2289-2291,  2251,  2252 

2,700 

Stanley  McCormick 

10-798-807 

10.000 

The  Robert  McCurdy  Co. 

1-19 

3,000 

Agnes  M.   McDonough 

1-1508 

.  500 

J.  H.  McEwen 

1-31 

700 

F.  D.  Mclntyre 

2-584,  1940 

1,000 

Sarah  A.  Hanning 

1-484 

500 

The  Tombstone 

Registered  Name. 
Genevieve  P.  Martin 
John   A.  Martin 

Martha  J.  Martin 
[13]     H.  William  Meiss 
David  B.  Meeklejohn 
Sarah  E.  Meeklejohn 
J.  C.  Miller 
Sarah  Miller 
John  P.  Mullen 
Myron  A.  Norris 
Herman  Pahren 
George  E.  Painter 
E.  L.  Peabody 
Don  C.  Pollard 
C.  W.  Poster 
J.  F.  Pratt 
Charles  L.  Pruyu 
Sarah  T.  Pruyn 
Albert  E.  Rand 

Mary  A.  Rand 
Ellen  M.  Rand 
W.  S.  Randall 
James  P.  Redmond 
Professor  H.  C.  Reaser 
Emil  G.  Reinert 
Mrs.  A.  K.  Rhoades 
Willis   R.   Roberts 
Montgomery  H.  Rochester 


Con.  Mines  Co.,  Ltd.,  <■/  „l.    n 
Seriala  Nbs.  Face  Value. 

4-447.  202!).  2097,  2402  3,050 

5-1060,     2028,     2303,     2304. 
2652 


2-2202,  2203 
1-S72 
2-146,  147 

1-1 48 

2-318,  409 

1-2464 

1-1506 

4-307-309,  444 
10-623-627,  699-703 

1-750 

1-735 

1-1073 

1-2398 

1-1089 
12-736-745,  2320,  2321 
2-2316,  2317 
6-1191,  2190,  1210,  863,  183, 

923 
1-862 
1-861 
1-1950 
5-263-267 
3-1531.  1532,  2101 
1-2058 

1-2055 

4-1542,  1543,  2318,  2319 


4,500 
300 

1,000 
200 
100 
200 
100 
500 

3,500 

1,000 

1,000 
100 
100 
200 

1,000 
15,000 

5,000 

3,000 

50 

50 

500 

500 

750 

500 

2,000 

1,000 

2,000 
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Registered  Name. 

Professor  E.  A.  Ross 

[14]     William  W.  Rugg 

P.  W.  Schaaf 

Alex  Sedgwick 

Henry  R.  Smith 

Hiram  C.  Smith 

Dr.  Marvin  Smith 

W.  L.  L.  Spencer 

Thomas  W.  Synnott 


Mary  D.  Synnott 
John  Taylor 
Frederick  Tillinghast 
Mrs.  Roxanna  Tuttle 
Louis  D.  P.  Vail 
"W.  B.  Wackerhagen 
Miss  H.  P.  Wakefield 
William  P.  Walker 
Frank  A.  Wallace 
Rase  M.  Wallace 
C.  C.  Warner 
George  E.  Weymouth 
Ellen  E.  Wheeler 
Mary  D.  Whitaker 


Serials  Nos. 

Face 

Value. 

12-1490-1498,  554-550 

1,700 

1-593 

500 

1-105 

100 
11,000 

3-403,  1852,  1224 

7,000 

12-2474,  2483,  2329,  2450 

10,550 

3-1118-1120 

300 

1-451 

100 

4:3-230.    231,    390,    391, 

404, 

424,    425,   487,   492; 

,   498, 

499,    628,    630,   638. 

,    681, 

772,   773,   888-890, 

1018. 

1213,    1254,    1314, 

1341. 

1831,    1850,    2086, 

2087, 

2180,    2192,    2225, 

2256. 

2260,   2403-2407, 

37.500 

1-2728 

5.000 

1-452 

1,000 

5-2089-2093 

5,000 

1-2099 

200 

1-1612 

1,000 

2-1544,  1545 

500 

1-259 

500 

1-686 

500 

3-2301,  485,  486 

2,000 

2-483,  2302 

1,500 

2-1095,  1096 

1,000 

3-1309,  1400,  1401 

250 

3-168,  2077,  2078 

3,000 

2-220,  221 

200 
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red   Name. 

Serials  \'<>s. 

Face  Value. 

[15]     Amos  T.  White 

3-1446,  177"). 

1776 

1,600 

Honorable  Peter  W.  White 

5,000 

Francis  P.  White 

1-583 

100 

Lilly  May  Wiltshire 

1  1190 

500 

William  P.  Wiltshire 

1-1-134 

500 

James  C.  Whittet 

2-500.  501 

200 

Katherine  J.  Woodword 

1-834 

500 

Frank  Ehlem 

3-109-111 

3,000 

X.  B.  Dickerman 

1-2310 

100 

Robert  K.  Porter 

1-1726 

250 

Marion  Ward  Raymenton 

1-2224 

200 

Charles  0.  Stone 

1-324 

500 

Lyman.  W.  Winslow 

1-269 

1,000 

Charles  Whiteomb 

1-388 

200 

Geoffrey  T.  Tost 

1-689 

500 

Elizabeth  K.  White 

1-1745 

500 

Richard  Henry  Woodnut 

1,000 

W.  W.  Curtis 

500 

Mary  E.  Dobson 

400 

Lincoln  Brown 

12-85,    1325, 
1249-1253 

50-52, 

5£ 

1,    59, 

2,000 

Mary  M.  Curtis 

3-353-1135 

625 

Lura  P.  Curtis 

1-33 

425 

William  D.  Curtis 

10-887,  2485, 

2415,  808, 

1587, 

1212,  354, 

355,  1807, 

2229 

8,600 

[16]    Walter  G.  Graves 

1-2265 

500 

R.  W.  Kenny 

5-1652-1656 

2,500 

Miriam  G.  Smith 

430 

Andrew  G.  Webster 

5-1218-1222 

2,500 

Sarah  W.  Pratt 

1-2718 

600 

George  W.  Walker 

7-2365,  2366 

i,   1657- 

-1661, 

3,500 

A.  K.  Rhoades 

2-459,  1619 

2,000 
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[Endorsements] :  B-21.  In  re  Tombstone  Con- 
solidated Mines  Co.,  Ltd.  Proof  of  Claim  of 
Thomas  W.  Synnott  et  al.,  Creditor.  Filed  and  dis- 
allowed at  11  o'clock  A.  M.,  Aug.  8th,  A.  D.  1912. 
Daniel  McFarland,  Referee  in  Bankruptcy.  Geo.  R. 
Blinn  and  Adams  &  Blinn,  30  Court  Street,  Boston. 
Amos  L.  Taylor,  30  Court  Street,  Boston.  Filed 
Aug.  30,  1912.     Allan  B.  Jaynes,  Clerk. 


[17]     IN  BANKRUPTCY— No.  B-21. 

In  the  Matter  of  THE  TOMBSTONE  CONSOLI- 
DATED MINES  COMPANY,  LTD., 

Bankrupt. 
Transcript  of  the  Minute  Entries. 
BE  IT  REMEMBERED  that  heretofore,  to  wit, 
on  the  ninth  day  of  September,  A.  D.  1912,  the  same 
being  one  of  the  regular  juridical  days  of  the  April, 
1912,  Term  of  said  court,  the  following  order,  inter 
alia,  was  had  and  entered  of  record  in  said  court  in 
said  cause,  which  said  order  is  in  words  and  figures 
as  follows,  to  wit: 

[Orders  Continuing  Hearing  of  Petition  for  Eeview.] 
B-21. 

In  the  Matter  of  THE  TOMBSTONE  CONSOLI- 
DATED MINES  COMPANY,  LTD., 

Bankrupt. 

It  is  ordered  that  the  hearing  of  the  petition  for 
review  herein  be  continued  until  Monday,  Septem- 
ber 16,  1912,  at  10:00  o'clock  A.  M.  (1-308.) 
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AND  APTERWAKDS,  and  upon,  to  wit.  the  16th 
day  of  September,  A.  I).  1912,  the  same  being  one  of 
the  regular  juridical  days  of  the  April,  1912,  Term 
of  said  court,  the  following  order,  inter  alia,  was  had 
and  entered  of  record  in  said  court  in  said  cause, 
which  said  order  is  in  words  and  figures  as  follows, 
to  wit: 

B-21. 

In  the  Matter  of  THE  TOMBSTONE  CONSOLI- 
DATED MINES  COMPANY,  LTD., 

Bankrupt. 

It  is  ordered  that  the  hearing  of  the  petition  for 
review  herein  he  continued  until  Monday,  Septem- 
ber 23, 1912,  at  10 :00     [18]     o'clock  A.M.    (1-315.) 

AND  AFTERWARDS,  and  upon,  to  wit,  the  23d 
day  of  September,  A.  D.  1912,  the  same  being  one  of 
the  regular  juridical  days  of  the  April,  1912,  Term 
of  said  court,  the  following  order,  inter  alia,  was  had 
and  entered  of  record  in  said  court  in  said  cause, 
which  said  order  is  in  words  and  figures  as  follows, 
to  wit : 

B-21. 

In  the  Matter  of  THE  TOMBSTONE  CONSOLI- 
DATED MINES  COMPANY,  LTD., 

Bankrupt. 

It  is  ordered  that  the  hearing  of  the  petition  for 
review  herein  be  continued  until  Monday,  Septem- 
ber 30,  1912,  at  10 :00  o  'clock  A.  M.    (1-325.) 

AND  AFTERWARDS,  and  upon,  to  wit,  the  30th 
day  of  September,  A.  D.  1912,  the  same  being  one  of 
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the  regular  juridical  days  of  the  April,  1912,  Term 
of  said  court,  the  following  order,  inter  alia,  was  had 
and  entered  of  record  in  said  court  in  said  cause, 
which  said  order  is  in  words  and  figures  as  follows, 
to  wit : 

B-21. 

In  the  Matter  of  THE  TOMBSTONE  CONSOLI- 
DATED MINES  COMPANY,  LTD., 

Bankrupt. 

It  is  ordered  that  the  hearing  of  the  petition  for 
review  herein  be  continued  until  Monday,  October 
7,  1912,  at  10:00  o'clock  A.  M.    (1-335.) 

AND  AFTERWARDS,  and  upon,  to  wit,  the  7th 
day  of  October,  A.  D.  1912,  the  same  being  one  of  the 
regular  juridical  days  of  [19]  the  October,  1912, 
Term  of  said  court,  the  following  order,  inter  alia, 
was  had  and  entered  of  record  in  said  court  in  said 
cause,  which  said  order  is  in  words  and  figures  as 
follows,  to  wit : 

B-21. 

In  the  Matter  of  THE  TOMBSTONE  CONSOLI- 
DATED MINES  COMPANY,  LTD., 

Bankrupt. 

It  is  ordered  that  the  hearing  of  the  petition  on 
review  herein  be  continued  until  Monday,  October  21, 
1912,  at  10:00  o'clock  A.  M.  (1-371.) 

AND  AFTERWARDS,  and  upon,  to  wit,  the  11th 
day  of  November,  A.  D.  1912,  the  same  being  one  of 
the  regular  juridical  days  of  the  October,  1912,  Term 
of  said  court,  the  following  order,  inter  alia,  was  had 
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Bud  entered  of  record  in  said  coiirt  in  said  cause, 
which  said  order  is  in  words  and  figures  as  follows, 
to  wit: 

B-21. 

In  the  Matter  of  THE  TOMBSTONE  CONSOLI- 
DATED MINES  COMPANY,  LTD., 

Bankrupt. 

It  is  ordered  that  the  hearing  of  the  petition  for 
review  herein  be  and  the  same  is  now  continued  until 
Monday,  November  25,  1912,  at  9:30  o'clock  A.  M. 
(1-590.) 

AND  AFTERWARDS,  and  upon,  to  wit,  the  25th 
day  of  November,  A.  D.  1912,  the  same  being  one  of 
the  regular  juridical  days  of  the  October,  1912,  Term 
of  said  court,  the  following  order,  inter  alia,  was  had 
and  entered  of  record  in  said  court  in  said  cause, 
which  said  order  is  in  words  and  figures  as  follows, 
to  wit : 

[20]     IN  BANKRUPTCY— B— 21. 

In  the  Matter  of  THE  TOMBSTONE  CONSOLI- 
DATED MINES  COMPANY,  LTD., 

Bankrupt. 
It  is  ordered  that  the  petition  for  review  herein  be 
and  the  same  is  now  continued  until  Monday,  Decem- 
ber 23,  1912,  at  9 :30  o'clock  A.  M.    (2-24.) 

AND  AFTERWARDS,  and  upon,  to  wit,  the  23d 
day  of  December,  A.  D.  1912,  the  same  being  one  of 
the  regular  juridical  days  of  the  October,  1912,  Term 
of  said  court,  the  following  order,  inter  alia,  was  had 
and  entered  of  record  in  said  court  in  said  cause, 
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which  said  order  is  in  words  and  figures  as  follows, 
to  wit : 

[Order  of  Submission  cf  Petition  for  Review.] 

B-21. 

In  the  Matter  of  THE  TOMBSTONE  CONSOLI- 
DATED MINES  COMPANY,  LTD., 

Bankrupt. 
By  consent  of  counsel  for  the  respective  parties 
hereto,  it  is  ordered  that  the  petition  herein  be  sub- 
mitted to  the  Court  on  briefs,  the  brief  of  the  attor- 
neys for  the  trustee  to  be  filed  within  live  days  from 
this  date  and  the  brief  of  the  attorneys  for  petition- 
ers to  be  filed  within  ten  days  thereafter,  and  that 
thereupon  said  matter  shall  be  taken  under  advise- 
ment by  the  Court.     (2-70.) 

AND  AFTERWARDS,  and  upon,  to  wit,  the  17th 
day  of  February,  A.  D.  1913,  the  same  being  one  of 
the  regular  juridical  days  of  the  October,  1912,  Term 
of  said  court,  the  following  order,  inter  alia,  was  had 
and  entered  of  record  [21]  in  said  court  in  said 
cause,  which  said  order  is  in  words  and  figures  as 
follows,  to  wit: 

[Order  Confirming  Acts  of  Eeferee  in  Bankruptcy.] 

B-21. 

In  the  Matter  of  THE  TOMBSTONE  CONSOLI- 
DATED MINES  COMPANY,  LTD., 

Bankrupt. 

The  petition  for  review  herein  having  been  argued 
and  fully  submitted  at  a  previous  session  of  the  pres- 
ent term  of  this  court  and  the  Court  being  now  fully 


Tin  Tombstone  Con.  Mints  Co.,  Ltd.,  et  al.    19 

advised  in  the  premises,  does  confirm  the  acts  of  the 
referee  in  bankruptcy  which  the  petitioners  seek  to 
review,  in  accordance  with  the  written  opinion  filed 
herein.     (2  i:?8.) 

AND  AFTERWAEBS,  and  upon,  to  wit,  the  24th 
day  of  February,  A.  P.  1913,  the  same  being  one  of 
the  regular  juridical  days  of  the  October,  1912,  Term 
of  said  court,  the  following  order,  inter  (din,  was  had 
and  entered  of  record  in  said  court  in  said  cause, 
which  said  order  is  in  words  and  figures  as  follows, 
to  wit: 

B-21. 

[Order  Fixing  Amount  of  Bond  on  Appeal.] 

In  the  Matter  of  THE  TOMBSTONE  CONSOLI- 
DATED MINES  COMPANY,  LTD., 

Bankrupt. 

Upon  motion  of  Messrs.  Doan  &  Doan,  counsel  for 
Thomas  "W.  Synnott,  it  is  ordered  that  the  bond  on 
appeal  of  said  petitioner  be  and  the  same  is  hereby 
fixed  at  the  sum  of  One  Thousand  Dollars 
($1,000.00).    (2-145.) 

AND  AFTERWARDS,  and  upon,  to  wit,  the  28th 
day  of  February,  A.  D.  1913,  the  same  being  one  of 
the  regular  juridical  clays  of  the  October,  1912,  Term 
of  said  court,  the  following  [22]  order,  inter  alia, 
was  had  and  entered  of  record  in  said  court  in  said 
cause,  which  said  order  is  in  words  and  figures  as  fol- 
lows, to  wit: 
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[Order  Approving  Appeal  Bond.] 
B-21. 

In  the  Matter  of  THE  TOMBSTONE  CONSOLI- 
DATED MINES  COMPANY,  LTD., 

Bankrupt. 
It  is  ordered  that  the  appeal  bond  of  Thomas  W. 
Synnott,  in  the  sum  of  One  Thousand  Dollars,  with 
the  United  States  Fidelity  and  Guaranty  Company, 
a  corporation,  as  surety,  he  and  the  same  is  hereby 
approved.     (2-153.) 


[Opinion  and  Order  Approving  and  Confirming 
Findings  and  Order  of  Referee  in  Bankruptcy 
Disallowing  Certain  Claims.] 

[23]     In  the  United  States  District  Court  for  the 

District  of  Arizona. 

B-21. 

In  Re  TOMBSTONE   CONSOLIDATED  MINES 
COMPANY,  LIMITED. 

DECISION  UPON  CERTAIN  APPEALS  FROM 
ORDERS  OF  THE  REFEREE  DISALLOW- 
ING CERTAIN  CLAIMS. 

The  Referee  has  certified  for  review  his  findings 
and  orders  disallowing  certain  claims  presented  for 
allowance  against  the  estate  of  the  above-named 
bankrupt,  based  upon  what  are  known  as  the  Spe- 
cial Contract  Bonds  issued  by  the  said  bankrupt  com- 
pany. The  Referee  found  that  these  bonds  did  not 
constitute  "a  fixed  liability  as  evidenced  by  a  judg- 
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incut  or  an  instrument  in  writing  absolutely  owing 
at  the  rime  of  the  filing  of  the  petition,"  and  hence 
were  not  debts  provable  in  bankruptcy. 

The  record  in  the  case  of  each  of  the  disallowed 
claims  presented  for  review  consists  of  the  petition, 
the  order  of  the  Referee,  and  a  copy  of  the  said  bonds. 
The  issue  of  law  raised  upon  the  review  becomes, 
therefore,  purely  one  of  construction  to  he  given  the 
latter. 

It  is  contended  here  in  behalf  of  the  holders  of  the 
bonds  that  the  bonds  constitute,  if  not  a  lien  at  law, 
yet  an  equitable  lien  upon  the  general  assets  of  the 
company.  The  soundness  of  this  contention  must 
be  determined  by  the  rule  of  construction,  universally 
applied  to  such  instruments,  [24]  that  the  true 
intent  and  purport  of  the  contract  must  be  found 
from  a  consideration  of  its  provisions  as  a  whole, 
reading  each  clause  in  the  light  of  its  context  and 
evident  relation  to  other  parts  of  the  instrument. 
A  careful  reading  and  study  of  the  instrument  will 
disclose  no  provision  from  which  may  be  inferred 
an  intent  to  create  a  general  lien  on  the  assets  of  the 
mining  company  as  security  for  its  pa}'inent.  On 
the  contrary,  the  whole  tenor  of  the  instrument  is  that 
the  lien  intended  to  be  created  was  one  that  should  be 
limited  to  the  surplus  earnings  of  the  company.  So 
long  as  the  company  should  be  a  going  concern,  the 
right  of  the  holder  was  restricted  to  the  enforcement 
of  the  provisions  regarding  the  disposition  of  such 
surplus  earnings.  The  bond  wras  not  to  mature  upon 
any  fixed  date  nor  upon  any  contingency  such  as  a 
failure  to  pay  the  interest  or  installment  coupons 
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provided  for";  only  in  the  event  of  liquidation  or  dis- 
solution the  bonds  were  to  be  preferred  as  against 
the  stock  in  any  distribution  of  the  surplus  assets. 
It  is  nowhere  even  suggested  that  the  rights  of  cred- 
itors of  the  company  to  enforce  their  claims  against 
the  company  should  be  subordinated  to  any  lien  cre- 
ated by  the  bond  other  than  such  as  might  arise 
through  the  creation  out  of  such  surplus  earnings 
of  the  interest  and  retirement  funds  provided  for  in 
clause  II  of  the  contract.  Unless  there  should  be 
earnings  of  the  company  from  which  these  funds 
should  be  created  and  maintained,  the  rights  of  hold- 
ers of  these  special  contract  bonds  to  enforce  pay- 
ment could  not  arise  from  a  failure  [25]  on  the 
part  of  the  company  to  pay  either  interest  or  the 
principal  sum.  Nor  is  there  anything  in  clause  VII 
of  the  contract  that  may  be  construed  as  creating 
any  general  lien  when  read  in  the  light  of  all  the 
provisions  of  the  contract.  Not  only  this,  but  in 
other  clauses  language  is  used  to  make  definite  and 
clear  the  limitation  of  the  lien,  first  to  the  surplus 
earnings  agreed  to  be  devoted  to  the  interest  and 
retirement  funds,  and  second,  in  the  event  of  liqui- 
dation or  dissolution,  to  the  assets  of  the  company 
that  would  otherwise  be  distributed  to  the  holders 
of  the  stock  of  the  company. 

As  already  noted,  there  is  no  definite  promise  of 
payment  of  either  interest  or  principal  expressed  in 
the  bond.  The  absence  of  any  such  promise  with 
the  specific  and  clear  provisions  in  reference  to  the 
creation  of  interest  and  retirement  funds  out  of  sur- 
plus earnings  and  in  reference  to  payment,  in  the 
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even!  of  liquidation  or  dissolution,  before  anything 
should  be  paid  the  stockholders,  ate  inconsistent 
with  the  claim  that  the  holders  of  the  bonds  sustained 
the  relation  of  general  creditors  of  the  company  at 
the  time  the  petition  was  filed  or  became  such  by 
reason  of  the  adjudication.  Whether  or  not  they 
should  be  held  to  possess  rights  and  privileges,  anal- 
ogous, in  essentials,  to  those  of  preferred  stockhold- 
ers, certainly  unless  a  new  and  different  contract 
from  that  expressed  he  read  into  the  bond  there  is 
insufficient  warrant  for  holding  that  the  instrument 
permits  the  holders  of  these  bonds  to  assert  rights 
to  the  prejudice  of  the  general  creditors.  As  I  con- 
strue the  special  contract  bond,  the  holder  [26]  of 
one  is  neither  a  general  creditor  nor  such  a  lienholder 
as  entitles  him  to  the  status  of  a  holder  of  a  provable 
debt  under  any  clause  of  Section  G3  of  the  Bankrupt 
Act. 

The  findings  and  orders  of  the  Referee,  therefore, 
disallowing  the  claims  of  Richard  Garlick  and 
Charles  B.  Wells,  executor  of  the  estate  of  Thomas 
H.  Wells,  deceased,  of  Alexander  Sedgwick,  of  Thos. 
W.  Synnott,  of  Merrill  K.  Green  and  Alexander 
Sedgwick,  of  J.  H.  Haerr,  of  W.  Lee  Kauffman,  of 
George  R  Blinn,  of  F.  A.  Reilly,  of  Grace  Jewett 
Seigfried,  of  Henry  B.  Pavill,  of  Mary  Holmes  Gar- 
lick,  and  of  Harriet  M.  Smith,  are  each  of  them 
approved  and  confirmed. 

RICHARD  E,  SLOAN, 
U.  S.  District  Judge. 

[Endorsements] :  B-21.  (35)  LTnited  States  Dis- 
trict Court,  District  of  Arizona.     Tombstone    Con. 
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Mines  Co.,  Bankrupt.  Order  Sustaining  Referee. 
Filed  Feb.  17,  1913.  Allan  B.  Jaynes,  Clerk.  By 
Frank  E.  McCrary,  Deputy. 


///  the  V iiilcd  Shilcs  District  Court  for  the  District 
of  Arizona. 

No.  B-21. 

In  the  Matter  of  THE  TOMBSTONE  CONSOLI- 
DATED MINES  COMPANY,  LTD., 

A  Bankrupt. 
Petition  on  Appeal  of  Thos.  W.  Synnott,  a  Creditor 
Herein. 
[27]  The  above-named  Thos.  W.  Synnott,  a  cred- 
itor herein,  considering  himself  aggrieved  by  the 
judgment  made  and  entered  on  the  17th  day  of  Feb- 
ruary, 1913,  in  the  above-entitled  cause,  does  hereby 
appeal  from  such  judgment  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  for 
the  reasons  specified  in  the  Assignment  of  Errors, 
which  is  filed  herewith,  and  prays  that  this  appeal 
may  be  allowed  and  that  a  transcript  of  the  record, 
proceedings  and  papers  upon  which  said  judgment 
was  made,  duly  authenticated,  may  be  sent  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

THOS.  W.  SYNNOTT, 

Appellant. 
By  ADAMS  &  BLINN, 

EHRICK  &  WHEELER, 
DOAN  &  DOAN, 
FLETCHER  M.  DOAN, 

Attorneys  for  Appellant. 
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///  the  United  States  District  Court  for  the  District 
of  A  risona. 
No.  B-21. 
In  the  M;utci-  of  THE  TOMBSTONE  CONSOLI- 
DATED MINES  COM  I 'ANY,  LTD., 

A  Bankrupt. 
Assignment  of  Errors  by  the  Creditor  and  Appellant 
Herein. 
Comes  now  the  creditor  and  appellant  herein  and 
says  that  the  decree  herein  rendered  on  February 
17.  1913,  is  erroneous  and  against  the  just  rights  of 
said  creditor  and  appellant  in  bankruptcy  for  the 
following  reasons: 

The  said  decision  is  in  error  in  holding  that  the 
bonds  in  question  disclosed  no  provision  from  which 
it  may  he  [28]  inferred  an  intent  to  create  a  gen- 
eral lien  on  the  assets  of  the  mining-  company,  the 
bankrupt  herein,  as  security  for  the  payment  of  the 
said  bond. 

The  said  decision  is  in  error  in  holding  that  the 
tenor  of  the  said  instrument,  namely,  the  bond  is  that 
the  lien  intended  to  he  created  thereby  is  one  that 
should  be  limited  to  the  surplus  earnings  of  the  com- 
pany, and  that  the  bondholders'  rights  were  restricted 
to  the  enforcement  and  those  provisions  regarding 
the  disposition  of  the  surplus  earnings. 

The  said  decision  is  in  error  in  holding  that  the 
said  bonds  were  only  to  be  preferred  as  against  the 
stock  in  a  distribution  of  the  surplus  assets  of  the 
i-ompany  issuing  them  in  the  event  of  liquidation  or 
dissolution. 
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The  said  decision  is  in  error  in  holding  that  the 
special  contract  bond  does  not  entitle  the  holder 
thereof  to  the  standing  of  either  a  general  creditor  or 
a  lienholder  so  as  to  entitle  him  to  the  status  of  a 
holder  of  a  provable  debt  under  section  63  of  the 
Bankrupt  Act. 

The  said  decision  is  in  error  in  approving  and  con- 
firming the  acts  of  the  referee  in  disallowing  the 
claim  filed  on  said  bond  upon  the  theory  that  the 
same  is  not  a  fixed  liability  as  evidenced  by  an  instru- 
ment in  writing  absolutely  owing  at  the  time  of  the 
filing  of  the  petition. 

The  said  decision  is  in  error  in  holding  that  there 
is  nothing  in  clause  VII  of  the  contract  bond  that 
may  be  properly  construed  as  creating  a  general  lien 
when  read  in  the  light  of  all  the  provisions  of  the  con- 
tract bond. 

[29]  Wherefore,  the  said  creditor  and  appellant 
herein  prays  that  said  order  judgment,  decree  and 
decision  of  February  17,  1913,  approving  and  con- 
firming the  action  of  the  referee  herein  and  disallow- 
ing the  claim  of  the  creditor  and  appellant  herein  be 
reversed,  and  that  said  Court  may  be  directed  to 
enter  a  decree  overruling  and  disaffirming  the  action 
of  the  referee. 

ADAMS  &  BLINN, 
EHRICK  &  WHEELER, 
DO  AN  &  DO  AN, 

Attorneys  for  Appellant. 

[Endorsements] :  No.  B-21.  (40.)  U.  S.  District 
Court,  District  of  Arizona.  Tombstone  Con.  Mines 
Co.,  Ltd.,  Bankrupt.     Appeal  and  Asst.  of  Errors. 


Tin   Tombstone  Con.  Mines  Co.,  Ltd.,  et  al.    27 

Ihos.  W.  Synnott.  Piled  Febr.  24,  L913,  at  1  P.  M. 
Allan  B.  Jaynes,  clerk.  By  Francis  1).  Crable, 
Deputy. 


hi  the  District  Coin/   of  the   United  Sidles  for  the 
District  of  Arizona. 

IN  BANKRUPTCY— No.  72. 

No.  B-21. 

In  the  Matter  of  THE  TOMBSTONE  CONSOLI- 
DATE) MIXES  COMPANY.  LTD., 

A  Bankrupt. 

Appeal  Bond  of  Thomas  W.  Synnott. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we,  Thomas  W.  Synnott.  individually,  and 
[30]  Thomas  W.  Synnott  as  the  duly  authorized 
attorney  and  agent  of  Alexander  Sedgwick  and  Mer- 
rill K.  Green,  as  principal,  and  the  United  States 
Fidelity  &  Guaranty  Company,  a  corporation,  as 
sureties,  a, re  held  and  firmly  hound  unto  the  Tomb- 
Stone  Consolidated  Mines  Company,  Ltd..  in  the  full 
and  just  sum  of  one  thousand  dollars  ($1,000.00),  to 
he  paid  to  the  said  Tombstone  Consolidated  Mines 
Company,  Ltd.,  their  certain  attorneys,  agents, 
successors  or  assigns;  for  which  payment,  well  and 
truly  to  be  made,  we  bond  ourselves,  our  heirs,  exec- 
utors and  administrators,  successors  and  assigns, 
jointly  and  severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this  27th  day  of 
February,  1913. 

Whereas,   lately,    at   the    District    Court    of   the 
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United  States  for  the  District  of  Arizona,  in  a  suit 
depending  in  said  court,  wherein  the  Tombstone 
( lonsolidated  Mines  Company,  Ltd.,  is  bankrupt,  and 
the  said  Thomas  W.  Synnott,  individually,  and 
Thomas  W.  Synnott  as  the  duly  authorized  attorney 
and  agent  of  Alexander  Sedgwick  and  Merrill  K. 
Green,  was  a  creditor,  a  decree  was  rendered  against 
the  said  Thomas  W.  Synnott,  individually,  and  as 
attorney  and  agent  of  said  Alexander  Sedgwick  and 
Merrill  K.  Green,  and  the  said  Thomas  W.  Synnott. 
individually,  and  as  such  attorney  and  agent,  having 
obtained  an  appeal  and  filed  a  copy  thereof  in  the 
clerk's  office  of  the  said  court,  to  reverse  the  decree 
in  the  aforesaid  suit  and  a  citation  directed  to  the 
said  Tombstone  Consolidated  Mines  Company,  Ltd., 
citing  and  admonishing  it  to  be  and  appear  [31] 
at  a  session  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  to  be  holden  in  the 
city  of  San  Francisco  in  said  Circuit: 

Now,  the  condition  of  the  above  obligation  is  such 
that  if  the  said  Thomas  W.  Synnott,  individually, 
and  as  the  duly  authorized  attorney  and  agent  of 
said  Alexander  Sedgwick  and  Merrill  K.  Green, 
shall  prosecute  his  appeal  to  effect  and  answer  all 
damages  and  costs  if  he  fail  to  make  his  plea  good, 
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then  the  above  obligation  shall  be  void;  else  to  re- 
main in  Pull  force  and  virtue. 

THOMAS  W.  SYNNOTT. 
THOMAS  \v.  SYNNOTT, 
Attorney  and  Agent  for  Alexander  Sedgwick  and 
Merrill  K.  Green. 
rXi'lM.I)   STATES    FIDELITY   &   CUAR- 
ANTYCO. 
[<  lorporate  Seal  1 

By  ALFRED  C.  LOCKWOOD, 

Its  Attorney  in  Fact. 
Scaled  and  delivered  in  the  presence  of 

A.  SMITH. 
A.  Y.  WRIGHT. 

State  of  Arizona, 
County  of  Cochise, — ss. 

Before  me,  A.  Y.  Wright,  a  notary  public  in  and 
for  the  county  and  State  aforesaid,  on  this  day  per- 
sonally appeared  Alfred  C.  Lockwood,  known  to  me 
to  be  the  person  whose  name  is  subscribed  to  the 
foregoing  instrument  as  the  attorney  in  fact  of  the 
United  States  Fidelity  &  Guarant€y  Company, 
[32]  a  corporation,  and  acknowledged  to  me  that 
he  signed  the  name  of  the  United  States  Fidelity 
&  Guaranty  Company  thereto  as  principal,  and  his 
own  name  thereto  as  attorney  in  fact,  and  that  as 
such  attorney  in  fact  he  executed  the  same  for  the 
purpose  and  consideration  therein  expressed  as  the 
free  act  and  deed  of  the  said  corporation,  and  by  him 
voluntarily  executed,  and  in  accordance  with  the 
direction  of  the  executive  officers  of  said  corporation. 
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Given  under  my  hand  and  seal  of  office  this  27th 
day  of  February,  1913. 

[Notarial  Seal]  A.  Y.  WRIGHT, 

Notary  Public. 
My  commission  expires  February  16,  1916. 

[Endorsements]:  In  Bankruptcy — #72.  No. 
B-21.  (47.)  United  States  District  Court  for  the 
District  of  Arizona.  In  the  Matter  of  the  Tomb- 
stone Consolidated  Mines  Company,  Ltd.,  a  Bank- 
rupt. Appeal  Bond  of  Thomas  W.  Synnott.  Doan 
and  Doan,  Attorneys  for  Creditor.  Filed  February 
28,  1913.     Allan  B.  Jaynes,  Clerk. 


[33]     In   tlte  United  States  District  Court  for  the 
District  of  Arizona. 

No.  B-21. 

IN  BANKRUPTCY— No.  72. 

In  the   Matter  of  THE  TOMBSTONE  CONSOL- 
IDATED MINES  COMPANY,  LTD. 

Stipulation  [That  Special  Contract  Bonds  may  be 
Sent  Up  on  Appeal]. 

It  is  hereby  stipulated  and  agreed  between  the 
attorneys  for  appellant  and  the  attornejTs  for  appel- 
lee that  the  Special  Contract  Bond  herein,  the  in- 
strument on  which  the  claim  was  filed,  may  be,  by 
the  Clerk  of  the  United  States  District  Court  for  the 
District  of  Arizona,  sent  up  on  appeal  with  the  other 
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papers  herein  so  as  to  obviate  the  necessity  of  mak- 
ing a  complete  copy  thereof. 
Dated  March  I.  1913. 

EHRICK  &  WHEELER, 
ADAMS  &  BLIXN. 
DOAN  &  DOAN, 
FLETCHER  M.  DOAN, 

Attorneys  for  Appellant. 
ELLINWOOD  &  ROSS, 
Attorneys-  for  Appellee. 

[Endorsements] :  B-21.  50.  U.  S.  District  Court, 
District  of  Arizona.  Tombstone  Consolidated  Mines 
Co.,  Ltd.,  Bankrupt.  Stipulation.  Doan  and  Doan. 
Attorneys  for  Appellant,  Douglas,  Arizona.  Filed 
Mai'.  13,  1913.     Allan  B.  Jaynes,  Clerk. 


[Citation  on  Appeal  (Copy).] 

[34]     In  the  Untied  States  District  Court  for  the 
District  of  Arizona. 

No.  B-21. 
IN  BANKRUPTCY. 

In  the  Matter  of  TOMBSTONE  CONSOLIDATED 
MINES  COMPANY,  LTD., 

Bankrupt. 

United  Stales  of  America, — ss. 

The  President  of  the  United  States  of  America  to 
Tombstone  Consolidated  Mines  Company,  Ltd., 
and  A.  L.  Grow,  Trustee  of  Tombstone  Consoli- 
dated Alines  Company,  Ltd.,  Bankrupt. 
You  and  each  of  you  are  hereby  cited  and  admon- 
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ished  to  appear  in  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Judicial  Circuit  within  thirty 
(30)  days  from  the  date  of  this  writ,  pursuant  to  the 
appeal  duly  obtained  and  filed  in  the  Clerk's  office 
of  the  United  States  District  Court  for  the  District 
of  Arizona,  wherein  you  are  appellees  and  Thomas 
W.  Synnott  is  the  appellant,  to  show  cause,  if  any 
there  be,  why  the  order  and  decree  in  said  appeal 
mentioned  should  not  be  reversed  and  corrected,  and 
why  speedy  justice  should  not  be  done  to  the  parties 
in  that  behalf,  and  to  do  and  receive  that  may  apper- 
tain to  justice  to  be  done  in  the  premises. 

Witness,  The  Honorable  RICHARD  E.  SLOAN, 
United  States  Judge  for  the  District  of  Arizona,  this 
3d  day  of  March,  1913. 

RICHARD  E.  SLOAN, 
Judge. 

[35]     Service  of  the  within  Citation  accepted  on 
behalf  of  the  Tombstone   Consolidated   Mines  Com- 
pany, Ltd.,  a  Bankrupt,  this  5th  day  of  March,  1913. 
ELLINWOOD  &  ROSS, 
Attorneys  for  A.  L.  Grow,  Trustee. 

[Endorsements] :  No.  B-21.  (51.)  United  States 
District  Court  for  the  District  of  Arizona.  In  the 
Matter  of  the  Tombstone  Consolidated  Mines  Com- 
pany, Ltd.,  a  Bankrupt.  Citation.  Filed  Mar.  13, 
1913.     Allan  B.  Jaynes,  Clerk. 
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1 36]     ///  the  United  States  District  Com-/  for  the 
District  <>f  Arizona. 

No.  B  -Jl. 
IX    BANKRUPTCY—NO.  71!. 
In  the  Matter  of  THE  TOMBSTONE  CONSOLI- 
DATED    MINKS     COMPANY,     LTD., 

A  Bankrupt. 

Praecipe  [for  Transcript  cf  Record  on  Appeal]. 

Clerk  of  the  United  States  District  Court: 

In  preparing  the  transcript  mi  appeal  in  this  case, 
you  will  include  therein  the  Petition  and  Proof  of 
Claim,  the  Certificate  of  Review,  all  orders  or  en- 
trfes  made  by  the  Referee  in  Bankruptcy  as  they  ap- 
pear in  your  court,  all  minute  entries,  all  orders  of 
the  Court,  and  particularly  the  order  of  the  Court 
confirming  the  action  of  the  Referee,  set  forth  in 
full,  the  Petition  on  Appeal,  Assignment  of  Errors, 
Bond  and  Citation.  You  will  omit:  making  a  copy 
of  the  Special  Contract  Bond  unless  we  notify  you 
by  additional  direction,  as  we  expect  to  have  signed 
the  stipulation  that  you  may  send  up  the  original 
bond. 

EHRICK  &  WHEELER, 
ADAMS  &  BLINN, 
DOAN  &  DOA-N, 
FLETCHER  M.  DOAN, 
Attorneys  for  Appellant. 
[Endorsements] :  No.  B-21.     (49.)    United  States 
District  Court,  for    the    District  of  Arizona.     [37] 
In  the  Matter  of  the  Tombstone  Consolidated  Mines 
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Company,  Ltd.,  a  Bankrupt.  Praecipe.  Doan  & 
Doan,  Attorneys  for  Appellant.  Filed  March  6, 1913. 
Allan  B.  Jaynes,  Clerk  of  the  Court. 
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of  Arizona. 

In  the  Matter  of  THE  TOMBSTONE  CONSOLI- 
DATED MINES  COMPANY,  LIMITED, 

A  Bankrupt. 

Praecipe  [That  Certified  Copy  of  Decision  be  Incor- 
porated in  Transcript  on  Appeal]. 
Mr.  Allan  B.  Jaynes,  Clerk  of  said  Court. 

Please  incorporate    in    the    transcript  on  appeal 
herein  to  the  Circuit  Court  of  Appeals  a  certified 
copy  of  the  decision  of  this  Honorahle  Court  upon 
which  the  order  herein  appealed  from  was  entered. 
Respectfully, 
ELLINWOOD  &  ROSS, 
Attorneys  for  A.  L.  Grow,  Trustee. 

[Endorsements] :  B-21.  (52.)  In  the  United 
States  District  Court  for  the  District  of  Arizona.  In 
the  Matter  of  the  Tombstone  Consolidated  Mines 
Company,  Ltd.,  a  Bankrupt.  Praecipe.  Filed 
March  20,  1913.     Allan  B.  Jaynes,  Clerk. 
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[Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record.] 

///  the  United  States  District  Court  for  the  District 

of  Arizona. 
No.  B-21. 

Tn  the  .Matter  of  THE  TOMBSTONE  CONSOLI- 
DATED MINES  COMPANY,  LTD., 

Bankrupt. 

United  States  of  America. 
District  of  Arizona, — ss. 

I.  Allan  H.  Jaynes.  Clerk  of  the  United  States 
District  Court  for  the  District  of  Arizona,  do  hereby 
certify  that  the  foregoing  pages,  numbered  1  to  37,  in- 
clusive, together  with  the  461  special  contract  bonds, 
being  petitioner's  exhibits  herein,  constitute  and  are 
a  true,  complete  and  correct  copy  of  the  record,  plead- 
ings, and  all  proceedings  had  in  said  action  as  the 
same  remain  on  file  and  of  record  in  said  District 
Court.  I  also  annex  the  original  citation  in  said 
action. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  to  said  record  amounts  to  the  sum  of 
•f22.90,  and  that  the  same  has  been  paid  in  full  by  the 
appellant,  Thomas  W.  Synnott. 

In  testimony  whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  the  United  States  District 
Court  for  the  District  of  Arizona  at  Phoenix,  in 
said  District,  this  21st  day  of  March,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  thirteen, 
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and  of  the    Independence   of   the   United  States  of 
America  the  one  hundred  and  thirty-seventh. 

[Seal  |  ALLAN  B.  JAYNES, 

Clerk  United  States  District  Court,  District  of  Ari- 
zona. 


[Endorsed]:  No.  2263.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Thomas  W. 
Synnott,  a  Creditor,  Individually,  and  as  the  Duly 
Authorized  Attorney  for  and  Agent  of  Alexander 
Sedgwick  and  Merrill  K.  Green,  Appellant,  vs.  The 
Tombstone  Consolidated  Mines  Company,  Limited, 
Bankrupt,  and  A.  L.  Grow,  as  Trustee  in  Bankruptcy 
of  The  Tombstone  Consolidated  Mines  Company, 
Bankrupt,  Appellees.  Transcript  of  Record.  Upon 
Appeal  from  the  United  States  District  Court  for  the 
District  of  Arizona. 
Received  March  31,  1913. 

F.  D.  MONCKTON, 

Clerk. 
Filed  April  2,  1913. 

F.  D.  MONCKTON, 
Clerk  l\  S.  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

By  Meredith  Sawyer, 

Deputy  Clerk. 
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THOMAS  \\  .  SYNNOTT,  a  Creditor,  Individually,  and 
as  the  Duly  Authorized  Attorney  for,  and  Agent  of 
ALEXANDER  SEDGWICK  and  MERRILL  K. 
GREEN, 

Appellant, 
VS. 

THE  TOMBSTONE  CONSOLIDATED  MINES 
COMPANY,  LIMITED,  Bankrupt,  and  A.  L. 
GROW,  as  Trustee  in  Bankruptcy  of  THE  TOMB- 
STONE CONSOLIDATED  MINES  COMPANY, 
Bankrupt, 

Appellees. 

Brief  of  Appellant. 


ADAMS  &  BLINN, 
AMOS  L.  TAYLOR, 
DOAN  &  DOAN, 

Counsel  for  Appellant. 
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THOMAS   \Y.  SYNNOTT,  Petitioner,  Appellant 
vs. 

THE  TOMBSTONE  CONSOLIDATED  MINES 
COMPANY,  Ltd.,  et  Al.,  Appellees. 


BRIEF   FOR  THOMAS  W.   SYNNOTT,   APPELLANT. 


STATEMENT    OF    PROCEEDINGS    BELOW. 

This  is  an  appeal  from  the  decree  entered  by  the 
United  States  District  Court  for  the  District  of  Ari- 
zona on  February  17,  1913  (Record,  pp.  18,  19),  con- 
firming the  order  of  the  Referee  in  Bankruptcy  disal- 
lowing the  claims  of  this  appellant  to  be  allowed  to 
prove  as  secured  claims  certain  bonds  issued  by  The 
Tombstone  Consolidated  Mines  Company,  Ltd.,  as 
more  fully  hereinafter  appears.  The  petition  for  proof 
of  these  claims  appears  on  pages  6  to  14,  inclusive,  of 
the  record.  The  order  of  the  Referee  disallowing  these 
claims  appears  on  pages  3  and  4  of  the  record,  and 
the  petitioner's  petition  for  review  of  said  order  by  the 
said  District  Court  appears  on  pages  1  and  2  of  the 
record.     The  petition  for  proof  of  claim  was  brought 
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by  the  said  Thomas  W.  Synnott  for  himself  and  as 
attorney  for,  and  duly  authorized  agent  of,  Alexander 
Sedgwick  and  Merrill  K.  Green,  the  three  constitut- 
ing a  committee  to  whom  had  been  assigned  all  the 
bonds  set  out  in  the  petition. 

A  petition  for  review  was  filed  by  the  said  appellant, 
asking  the  United  States  District  Court  for  the  District 
of  Arizona  to  review  the  decision  of  the  Referee  pur- 
suant to  the  Bankruptcy  Act  (Record,  pp.  1  and  2), 
which  was  duly  granted  by  the  Referee  (Record,  p.  4). 
The  District  Court  has  entered  a  decree  affirming  the 
order  of  the  Referee  disallowing  the  said  bonds  (Rec- 
ord, pp.  18  and  19),  and  the  Judge  of  the  said  District 
Court  rendered  a  written  opinion,  stating  his  reasons 
therefor  (Record,  pp.  20-23,  inclusive). 

STATEMENT    OF    THE    CASE. 

The  Tombstone  Consolidated  Mines  Company,  Ltd., 
was  a  corporation  organized  under  the  laws  of  the  then 
territory  of  Arizona,  and  on  August  10,  1911,  was  duly 
adjudicated  a  bankrupt  in  the  District  Court  of  the 
Second  Judicial  District  of  the  then  territory  of  Ari- 
zona (acting  as  a  court  of  bankruptcy)  upon  an  involun- 
tary petition  against  it  by  certain  of  its  creditors  filed 
in  said  Court  on  July  18,  1911.  On  August  10,  1911, 
the  said  case  was  duly  referred  by  said  Court  to  Daniel 
McFarland,  Esq.,  Referee  in  Bankruptcy,  and  A.  L. 
Grow  was  on  September  2,  1911,  appointed  Trustee 
of  the  property  of  said  bankrupt. 

The  appellant  here  seeks  to  prove  against  the  said 
bankrupt  corporation,  and   have   allowed  as  secured 
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claims.  461  Special-Contract-BoncU  aggregating  $439,- 
055,  with  interest,  issued  by  said  bankrupt,  a  copy  of 
one  of  which  is  set  out  in  the  appendix  hereof. 

It  appears  thai  on  July  Hi.  1901,  the  bankrupt  en- 
tered int<»  a  contract  with  The  Developmenl  Company 
of  America,  a  corporation  organized  under  the  laws  of 
Delaware  with  office  at  New  York,  X.  Y.,  to  raise 
large  siim^  <4  money  for  the  bankrupt  to  enable  it  to 
purchase  and  carry  on  its  business,  and  that  a  second 
contract  was  entered  into  between  these  parties  on 
December  14,  1901,  to  carry  out  that  purpose,  pro- 
viding for  a  bond  issue  of  $3,000,000  (being  the  bonds 
in  question),  for  the  record  of  the  agreement  and  the 
copy  <>f  the  bonds,  and  that  the  contract  should  bind 
and  be  for  the  benefit  of  the  successors  and  assigns  of 
the  parties  and  should  extend  to  and  benefit  the  holders 
of  any  such  bonds  as  assignees  of  said  The  Develop- 
ment Company.  This  contract  and  copy  of  bonds 
were  duly  filed  and  recorded  on  January  22,  1902,  in 
the  office  of  the  County  Recorder  for  the  County  of 
Cochise,  in  the  State  of  Arizona,  in  book  6  of  Miscel- 
laneous Records  at  pages  45-62,  inclusive.  A  copy 
of  said  contract  and  bond  appears  in  the  appendix 
hereof. 

On  the  face  of  each  bond  there  is  a  straight  promise 
to  pay  the  par  value  of  the  bond  in  gold  coin,  etc., 
at  its  face  value,  payable  in  twenty  equal  installments, 
represented  by  the  coupons  attached,  "from  and  out 
of  a  retirement  fund  created  from  the  net  surplus 
earnings  of  the  company  as  hereinafter  stipulated  at 
the  times  and  upon  the  terms  and  conditions  herein- 
after stated,  but  not  otherwise;  also  that  the  company 
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agrees  to  pay  to  the  registered  holder  hereof,  in  like 
gold  coin,  from  an  interest  fund  created  from  the  net 
surplus  earnings  of  the  company,  as  hereinafter  stipu- 
lated and  not  otherwise,  interest  on  the  face  value" 
at  the  rate  of  six  per  cent,  in  semi-annual  payments. 
The  bond  then  goes  on  to  provide  for  place  of  payment, 
for  the  registration  of  the  bond  and  its  transferability. 
It  then  states,  "Be  it  further  known  that  the  terms 
and  conditions  governing  the  payment  of  this  bond 
and  the  payment  of  the  installment  coupons  hereto 
attached  and  the  interest  thereon  arc  endorsed  on  the 
back  hereof  and  are  hereby  expressly  made  a  part  of 
this  Agreement,  as  much  so  as  if  they  were  fully  writ- 
ten on  the  face  of  this  Bond." 

On  the  back  of  the  Bond,  under  the  heading  "Terms 
and  Privileges  of  Special-Contract-Bond,"  there 
appear  numerous  provisions  and  stipulations: — 

First.  That  the  proceeds  derived  from  the  sale  of 
the  bonds  shall  be  held  and  used  for  the  purchase  of 
property,  real  and  personal,  or  a  railway  company, 
mining  machinery,  etc.,  the  object  being  to  provide 
a  plant  and  working  equipment. 

Second.  That  out  of  the  earnings  of  the  company 
there  shall  be  set  aside  an  "Operating  Fund"  to  carry 
on  the  business,  an  "Interest  Fund"  to  pa}'  interest 
on  the  bonds,  and  a  "Retirement  Fund"  to  be  used 
to  pay  off  the  bonds  as  the  various  ones  become  due 
and  payable. 

Third.  That  the  earnings  of  the  company  shall  be 
applied,  first  to  current  expenses,  next  to  installments 
of  interest  on  the  bonds  in  question,  next  to  payment 
of  dividends  on  stock  of  the  company  if  the  directors 
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bo  older,  not  exceeding  four  per  cent.,  and  all  remain- 
ing earnings  shall  lie  transferred  bo  the  "Retirement 

Fund"  to  take  up  the  coupons  as  above. 

Fourth.  That  the  company  lias  a  right  to  retire 
all  bonds  on  any  interest  day  by  paying  the  face  value 
with  all  accrued  and  unpaid  interest. 

Fifth,  "In  the  event  of  liquidation  or  dissolution 
of  the  Company,  all  Bonds  outstanding  and  unpaid 
shall  he  paid  in  full,  both  as  to  principal  and  accrued 
interest  thereon,  at  the  rate  of  six  per  centum  per 
annum,  before  any  distribution  is  made  of  any  of  the 
assets  of  the  Company  to  the  holders  of  the  stock  of 
the  Company." 

Sixth.  "It  is  further  agreed  that  the  Compan}r 
will  not  execute,  sign  or  deliver  any  Mortgage,  Deed 
of  Trust,  Conveyance,  Lease,  Release  or  Waiver,  or 
other  instrument  which  shall,  subject  to  the  terms 
and  conditions  of  this  Agreement,  be  prior  to  or  in 
any  way  give  a  preference  as  against  or  over  the 
rights  of  the  holder  of  this  Bond  or  of  any  other  Bond 
of  like  issue." 

Seventh.  "It  is  expressly  agreed  and  understood 
by  the  holder  of  this  bond  that  the  obligation  hereby 
created  is  solely  against  the  Company  as  such,  and  is 
only  against  the  Retirement  Fund  created  from  the 
surplus  earnings  of  the  Company,  as  hereinbefore 
stipulated.  Provided  that  in  the  event  of  liquidation 
or  dissolution  of  the  Company,  the  obligations  of  this 
Bond  shall  immediately  extend  and  attach  to  all  the 
Funds  and  other  assets  of  the  Company  whatsoever, 
as  in  Clause  V  of  this  instrument,  above  stipulated 
and  set  forth.     The  Company  further  covenants  and 
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agrees  that  the  total  bonds  of  this  issue  outstanding 
at  any  time  and  as  a  unit  shall  be  deemed  and  taken, 
subject  to  and  in  accordance  with  the  conditions  here- 
inbefore set  forth,  to  control  the  title  to  all  the  prop- 
erty of  the  Company,  real  and  personal,  and  of  every 
kind  and  nature,  and  for  the  enforcement  thereof  the 
Company  hereby  declares  and  acknowledges  that  it 
holds  all  its  rights,  interests,  or  title  in  and  to  any 
and  all  real  and  personal  property,  of  every  kind 
and  nature  whatsoever,  now  held  or  which  may  be 
hereafter  acquired  by  it,  subject  to  and  in  accordance 
with  the  aforesaid  conditions,  and  that  the  Compan}' 
has  caused  a  copy  of  this  special  contract  bond  to  be 
duly  filed  and  recorded  in  the  County  of  Cochise, 
Territory  of  Arizona,  in  which  the  properties  of  the 
Company  are  situate." 

The  Referee  disallowed  all  these  bonds  as  claims 
against  the  bankrupt  on  the  ground  as  stated  in  the 
order  that  they  "are  only  contingent  liabilities  and 
not  fixed  liabilities,  evidenced  by  instruments  in 
writing,  absolutely  owing  at  the  time  of  the  filing 
of  the  petition  against  said  bankrupt"  (Record,  pp. 
3  and  4).  Apparently,  he  did  not  pass  upon  the 
question  as  to  whether  they  were  secured  claims  or 
not,  basing  his  decision  solely  on  the  language  quoted. 
The  Judge  of  the  District  Court  affirmed  this  order, 
and  went  further,  holding  in  his  opinion  that  said 
bonds  did  not  constitute  a  lien  upon  the  assets  of  said 
corporation  (Record,  pp.  20-23,  inc.). 
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SPECIFICATION    OF    ERRORS. 

The  errors  assigned  (Record,  pp.  25,  26)  are  in  sub- 
stance thai  the  Courl  In-low  erred  in  ruling: 

1.  That  the  bonds  disclose  no  provision  from  which 
an  intent  to  create  a  general  lien  may  be  inferred. 

2.  That  the1  lien  created  by  the  bonds  is  limited  to 
the  surplus  earnings  of  the  bankrupt. 

:;.  That  the  bonds  were  to  be  preferred  only  as 
against  the  stock  in  distribution  of  assets  of  the  bank- 
rupt. 

4.  That  the  bondholders  are  not  entitled  to  the 
standing  either  of  a  general  creditor  or  a  lien  holder 
under  .Section  63  of  the  Bankruptcy  Act. 

5.  That  the  bonds  do  not  constitute  a  fixed  liability 
absolutely  owing  at  the  time  of  filing  the  bankruptcy 
petition. 

6.  That  there  is  nothing  in  the  seventh  clause  of  the 
bonds,  taken  together  with  all  the  provisions  of  the 
bonds,  which  creates  a  general  lien. 


THE    ISSUES    RAISED. 

The  questions  raised  here  may  be  for  convenience, 
and  except  as  hereinafter  otherwise  treated,  grouped 
under  three  main  headings: 

I.  Are  these  bonds  provable  in  bankruptcy  in 
this  case? 

II.  If  they  are  provable,  are  they  secured  or  un- 
secured claims? 
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III.  If  the  Court  finds  that  the  bonds  in  question 
are  ambiguous  and  the  real  intention  of  the  parties 
cannot  be  ascertained  from  the  instruments  them- 
selves for  that  reason,  extrinsic  evidence  should  be 
offered  to  show  the  intention  of  the  parties,  their  re- 
lations, and  an  opportunity  to  offer  such  evidence 
should   be  given. 


ARGUMENT. 

I. 

The  appellant  contends  that  these  bonds  consti- 
tute provable  claims  in  bankruptcy  in  this  case. 

i.  The  Bankruptcy  Act  Governs. 

The  law  governing  this  question  is  found  in  Section 
63  of  the  United  States  Bankruptcy  Act,  the  material 
parts  of  which  are  as  follows: 

Section  63  (a):  "Debts  of  the  bankrupt  may  be 
proved  and  allowed  against  his  estate  which  are 

(1)  A  fixed  liability,  as  evidenced  by  a  judgment  or 
an  instrument  in  writing,  absolutely  owing  at  the  time 
of  the  filing  of  the  petition  against  him,  whether  then 
payable  or  not,  with  any  interest  thereon  which  would 
have  been  recoverable  at  that  date  or  with  a  rebate 
of  interest  upon  such  as  were  not  then  payable  and 
did  not  bear  interest;  (4)  founded  upon  an  open  ac- 
count, or  upon  a  contract,  express  or  implied. 

(6)  Unliquidated  claims  against  the  bankrupt  may, 
pursuant  to  application  to  the  court,  be  liquidated  in 
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sucli  manner  as  it  shall  direct,  and  may  thereafter  be 
proved  and  allowed  against  his  estate." 

2.  Debt  Owing  Absolutely. 

It  is  apparent  that  the  debt  must  be  one  fixed  and 
owing  absolutely  at  the  time  when  the  petition  was 
filed,  and  everything  is  considered  as  of  that  date. 

See  Collier  on  Bankruptcy,  p.  853. 

See    Con  nil/    Commissioners    v.    Hurley,    169 
Fed.  92. 

"On  that  date  the  property  of  the  bankrupt  passes 
from  his  control  to  the  court  or  its  receiver  and  thence 
to  the  trustee.  .  .  .  Indeed  the  conditions  at  the  time 
of  the  filing  of  the  petition  measures  the  extent  of  the 
estate  and  the  rights  of  all  creditors  of  the  bankrupt 
and  all  parties  interested  in  the  property." 

3.  Debt  Provable  as  Consequence  of  Bankruptcy. 

"It  is  equally  well  settled,  however,  that  a  claim 
which  was  not  due  prior  to  the  filing  of  this  petition 
may  become  provable  as  a  consequence  of  the  filing 
of  the  petition.  In  such  cases  the  debt  and  bank- 
ruptcy are  coincident." 

Loveland  on  Bankruptcy,  Vol.  1,  p.  598. 

A  breach  of  contract  may  result  from  the  filing  of 
the  petition,  and  in  such  a  case  the  claim  for  damages 
ripens  simultaneously  with  the  filing  of  the  petition. 

Collier  on  Bankruptcy,  p.  854. 

In  Re  Swift,  112  Fed.  315. 


10  Thomas  W.  Synnott  vs. 

The  bankrupts  were  stock  brokers  at  Boston,  Mass. 
They  made  an  assignment  for  the  benefit  of  their 
creditors,  and  were  later  adjudged  bankrupts.  The 
petitioner  was  their  customer,  and  presented  a  proof  of 
claim  for  balance  due  him  on  the  account  less  value 
of  stocks  which  he  received  back.  The  trustee  con- 
tended that  the  account  should  be  stated  as  of  the  time 
of  the  assignment.  The  bankrupt  had  agreed  to  de- 
liver certain  stocks  to  the  petitioner  upon  the  payment 
of  the  balance  due.  On  appeal  from  the  District 
Court  it  was  decided  by  Putnam,  J.,  that  neither  party 
fulfilled  the  ordinary  conditions,  neither  made  a  de- 
mand or  tender.  Consequently,  according  to  the  or- 
dinary rules  of  law  no  cause  of  action  arose  in  favor 
of  either  party  against  the  other.  The  position  is 
one,  therefore,  to  be  solved  by  the  law  itself.  The 
simple  rule  based  on  fundamental  principles  and  trace- 
able in  the  text-writers  and  decisions  of  the  Courts 
for  fully  a  century  must  be  applied,  to  the  effect  that, 
"where  a  man  has  disabled  himself  from  performing 
his  contract,  it  is  unnecessary  to  make  any  request 
or  demand  for  performance."  ...  It  is  maintained 
that,  unless  the  voluntary  assignment  operated  to  ripen 
the  claim,  it  was  not  ripened  in  season  to  become 
provable. 

With  reference  to  statutes  on  bankruptcy  there  are 
contingent  demands  and  also  engagements  of  such 
character  that  it  remains  uncertain  whether  they  will 
give  rise  to  an  actual  liability  as  to  which  there  are 
no  means  of  removing  or  valuing  the  uncertainty  by 
any  calculation.  We  have  already  seen  that  proceed- 
ings in  bankruptcy  rendered  unnecessar}r  a  demand 
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and  tender,  and  we  must  hold  that  this  proof  of  debt 
relates  lo  the  time  when  they  were  commenced.  From 
that  time  the  stock  in  question  was  beyond  the  power 
of  the  stock  brokers  to  deliver  effectually.  The  con- 
tract ripened  simultaneously  with  the  beginning  of  the 
proceedings  in  bankruptcy  as  the  consequence  thereof 
in  connection  with  the  adjudication  which  followed, 
t  )f  course,  as  everything  related  back  to  the  filing  of 
the  petition,  the  ripening  of  the  claim  did  not  occur 
before  it  was  filed,  nor  afterwards,  but  simultaneously 
with  it,  as  already  said.  Consequently,  by  necessary 
effect  there  was  created  and  existed,  when  the  pro- 
ceedings commenced,  a  provable  claim. 

In  Re  Pettingitt  cC-  Company,  137  Fed.  143. 

On  page  146,  Lowell,  Circuit  J.,  said,  "For  admission 
to  proof,  however,  the  claim  need  not  arise  before 
bankruptcy,  nor  need  the  contract  be  broken  there- 
tofore. It  is  sufficient  for  proof  if  the  breach  of  con- 
tract and  bankruptcy  are  coincident.  To  some  extent 
bankruptcy  operates  as  a  breach  of  the  bankrupt's  con- 
tract .  .  .  where  the  creditor  by  seeking  to  prove,  man- 
ifests his  election  to  treat  the  contract  as  broken. 
The  Court  on  bankruptcy  may  permit  claims  arising 
from  such  breach  of  contract  which  breach  did  not 
occur  before  bankruptcy  but  was  caused  constructively 
by  the  adjudication  of  bankruptcy  itself.  ...  It  seems, 
therefore,  that  the  text  of  provability  under  the  Act 
of  1898  may  be  stated  thus,  If  the  bankrupt  at  the  time 
of  bankruptcy  by  disenabling  himself  from  performing 
the  contract  in  question  and  by  repudiating  his  obliga- 
tions could  give  the  right  to  maintain,  at  once,  a  suit 
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in  which  damages  could  be  assessed  at  law  or  in  equity, 
then  the  creditor  could  prove  in  bankruptcy  on  the 
ground  that  bankruptcy  is  the  equivalent  of  disenabling 
and  repudiation."  This  was  a  guarantee  of  dividends 
on  stock  of  a  corporation,  and  it  was  held  that  future 
dividends  not  yet  due  were  contingent  liability. 
In  Re  Neff,  157  Fed.  57. 

The  bankrupt  made  a  promissory  note  payable  at 
a  time  and  place  certain  upon  the  surrender  of  certain 
stock.  It  was  contended  that  this  was  not  a  provable 
claim,  as  it  was  made  conditional  upon  the  surrender  of 
the  stock  at  a  future  time,  and  was  optional  with  the 
holder. 

Lurton,  Circuit  J.,  held  that  the  bankruptcy  pro- 
ceedings amounted  to  an  out-and-out  repudiation  of 
the  contract,  and  that  it  is  sufficient  if  the  claim 
becomes  provable  as  a  consequence  of  bankruptcj'. 
The  creditor  by  offering  to  file  his  proof  manifests 
his  election  to  treat  the  contract  as  broken. 

In  Re  National  Wire  Corp.,  166  Fed.  631. 

In  Re  Duquesne  Incandescent  Light  Company, 
176  Fed.  785. 

This  was  a  contract  to  furnish  burners  at  the  rate 
of  35,000  per  month  from  June  to  November,  with 
40,000  more  in  December  The  referee  disallowed  the 
claim. 

Young,  District  J.  Pa.,  overruled  the  referee,  and 
allowed  the  claim  on  the  ground  that  the  filing  of  the 
petition  in  bankruptcy  constituted  a  breach  of  the 
contract.     This    made    the    claim    provable,  although 
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unliquidated,  and  the  panics  submitted  themBelves 
and  the  referee  liquidated  it. 

In  Re  National  Win  Corp.,  166  Fed.  631. 

4.  Provable  Debt. 

The    term    "provable   debt"   does   not    necessarily 

mean  allowable  debt,  since  there  may  be  some  bar  or 
other  reason  which  will  appear  at  the  trial  to  defeat 
the  merits  of  the  claim. 

Collier  on  Bankruptcy,  p.  853. 

5.  As  to  Form  of  Proof  under  Rules. 

The  fact  that  the  proof  of  claim  in  the  form  as 
required  by  the  rules  of  the  Supreme  Court  of  the 
United  States  states  that  the  debt  existed  "at  and 
before  riling  of  the  petition  for  adjudication  of  bank- 
ruptcy" of  debts  should  not  change  this  result,  since 
the  word  "and"  must  be  construed  to  mean  either 
"or"  or  "and,"  as  the  facts  may  require. 
Collier  on  Bankruptcy,  p.  855. 
In  Re  Swift,  112  Fed.  315. 

6.  Rule  Apart  from  Bankruptcy. 

Entirely  apart  from  bankruptcy  proceedings,  it  has 
been  repeatedly  held  that,  where  one  party  to  an  ex- 
ecutory contract  prevents  the  performance  of  it  or 
puts  it  out  of  his  own  power  to  perform  it,  the  other 
party  may  regard  it  as  terminated  and  demand  what 
damages  he  has  sustained  thereby. 

Lovell  v.  St.  Louis  Mutual  Life  Insurance 
Company,  1)1  U.  S.  264. 
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This  was  a  case  where  the  policy  provided  that  upon 
default  of  payment  of  premium  the  policy  should  not 
default,  but  the  insured  should  have  paid  up  value 
upon  certain  notices,  etc.  The  company  transferred 
all  its  assets  to  a  new  company,  and  Bradley,  J.,  held 
that  the  insured  had  a  right  to  consider  this  a  deter- 
mination of  the  contract  immediately. 
Ruehm  v.  Harst,  178  U.  S.  1, 

This  was  a  contract  for  100  bales  of  hops  to  be  de- 
livered 20  each  month  by  a  partnership.  There  was 
notice  of  dissolution,  and  it  was  held  that  after  a  notice 
of  a  renunciation  of  a  continuing  agreement  the  party 
is  at  liberty  to  consider  himself  absolved  from  any 
future  performance,  retaining  his  right  to  sue,  which  he 
may  do  immediately.  "It  is  not  disputed  that  if  one 
party  to  the  contract  has  destroyed  the  subject  matter 
or  disabled  himself  so  as  to  make  performance  impos- 
sible, his  conduct  is  equivalent  to  a  breach  although 
the  time  for  performance  has  not  arrived." 

See  also  Newcomb  v.  Brackett,  16  Mass.  161,  at  166. 

7.  Equitable  Claims  are  Provable. 

The  debt  to  be  provable  need  not  be  an  action  at  law, 
as  any  equitable  claim  is  sufficient  and  equitable  prin- 
ciples govern  courts  of  bankruptcy. 

Collier  on  Bankruptcy,  p.  855. 

Loveland  on  Bankruptcy,  p.  603. 

In  Re  James,  131  Fed.  401, 

where    Putnam,   Circuit    J.,   held    that   a  wife  might 
recover  a  loan  of  the  bankrupt,  who  was  her  husband, 
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without  regard  to  its  enforceability  under  the  laws  of 
the  State,  since  the  contracl  was  a  valid  one  in  equity, 
l>.\  the  principles  0f  which  Courts  of  Bankruptcy  are 
governed. 

///  Re  Peasley,  137  Fed.  L90. 

The  creditor  took  a  bond  for  a  deed,  then  paid  the 
full  amount  of  the  purchase  price.  No  deed  wasgiven, 
and  the  vendor  went  into  bankruptcy.  The  purchaser 
now  seeks  to  have  established  a  lien,  and  it  was  held 
by  Aldrich,  District  Judge,  to  constitute  an  equitable 
lien.  "The  money  was  advanced  by  the  vendee  in 
reliance  upon  the  bond.  There  is  no  question  made 
against  the  proposition,  and,  whether  it  safeguarded 
the  vendee's  interest  or  not,  he  attempted  to  give 
notice  of  his  interest  to  the  world  by  having  his  bond 
recorded,  and  performance  under  the  contract  was 
suspended  by  the  arm  of  the  bankruptcy  law."  A 
resulting  lien  may  exist  from  trust  interests  as  may 
arise  or  result  by  implications  of  law. 

8.  Income  Bonds  are  Provable. 

Hence  it  is  seen  from  the  foregoing  that  the  bond- 
holders would  have  a  valid,  provable  claim  in  this 
case,  although  the  bond  simply  provided  that  the 
same  was  to  be  paid  from  income,  namely,  if  the  fifth, 
sixth,  and  seventh  paragraphs  did  not  appear  at  all, 
since  by  the  filing  of  the  petition  in  bankruptcy  and 
the  subsequent  adjudication  the  bankrupt  rendered 
it  impossible  for  it  to  carry  out  the  terms  of  the  bonds, 
that  is,  to  make  any  further  income.     On  this  ground 


16  Thomas  W.  Synnott  vs. 

alone  the  petitioners  ask  that  the  claims  be  allowed 
as  provable. 

9.  As  to  Liquidation  or  Dissolution. 

But  the  petitioners  do  not  have  to  rely  solely  upon 
the  above  doctrine  because  the  bonds  themselves 
expressly  contain  further  provisions  about  when  they 
shall  become  payable.  The  fifth  paragraph  on  the 
back  of  the  bonds  expressly  states  that  "in  the  event 
of  liquidation  or  dissolution  of  the  company  all  bonds" 
with  interest  shall  be  paid  before  any  distribution. 

It,  therefore,  becomes  of  interest  to  ascertain  a 
meaning' of  the  word  "liquidation." 

In  Midgett  v.  Watson,  29  N.  Carolina,  143,  at  145,  it 
was  held  that  "liquidation"  "is  the  act  of  settling, 
adjusting  debts,  or  ascertaining  their  amounts  or 
balance  due  ...  to  liquidate  an  account  is  to  ascer- 
tain the  balance  due,  to  whom  due  and  to  whom  pay- 
able." 

In  L.  D.  Garrett  Company  v.  Murton,  71  N.  Y.  Sup. 
17,  at  page  19,  it  was  held  "in  a  general  sense  liquida- 
tion means  the  act  or  operation  of  winding  up  the 
affairs  of  the  firm  or  company  by  getting  in  the  assets, 
settling  with  its  debtors  and  creditors,  and  appro- 
priating the  amount  of  profit  or  loss." 

In  Burr  v.  Williams,  20  Ark.  171,  it  was  held  that 
the  words  "in  liquidation"  written  on  a  partnership 
note  meant  that  the  firm  was  dissolved. 

In  Richmond  v.  Irone,  121  U.  S.  27,  it  was  held  that 
the  ordinary  sense  of  liquidation  is  "to  clear  away." 

With  reference  to  the  meaning  of  the  word  "dis- 
solution" it  has  been  held  that  the  mere  insolvency  of  a 
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Borporation  followed  by  a  cessation  of  business  with 
no  intent  to  resume  will  not  operate  what  is  techni- 
cally known  as  dissolution,  but  thai  such  a  condition 
of  affairs  will  confer  upon  creditors  practically  the  same 
fights  as  they  would  have  under  technical  dissolution. 
Lyons-Thomas  Hard  ware  Company  v.  Perry 

Stove  Manufacturing  Company,  86  Texas, 

143. 

This  is  exactly  the  situation  in  this  case.  What 
took  place  in  so  far  as  the  rights  of  creditors  are  con- 
cerned, including  these  bondholders,  fixes  and  deter- 
mines the  rights  of  all  parties  just  as  much  as  if  there 
had  been  a  technical  dissolution  upon  the  day  of  filing 
the  petition. 

io.  Net  Earnings  not  Requisite. 

There  is  no  occasion  for  an  allegation  in  this  proof 
that  there  were  net  earnings  of  the  company  which 
became  applicable  to  pay  the  bonds  in  question,  because 
by  the  adjudication  in  bankruptcy  all  obligations 
under  the  bonds  were  repudiated,  and  they  became  at 
once  payable,  as  above  seen.  The  cases  cited  in  be- 
half of  the  trustee  of  said  bankrupt  are  not  in  point. 

Morse  v.  Bay  City  Gas  Company,  91  Fed. 
938, 
was  a  suit  in  equity  upon  the  bonds,  and  not  a  bank- 
ruptcy case  at  all.     This  case  is  significant  upon  the 
way  equitable  claims  of  this  nature  will  be  handled. 
Likewise 

Edwards   v.    Bay   City    Gas    Company,  91 
Fed.  946, 
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is  a  bill  in  equity  for  an  accounting,  and  not  a  bank- 
ruptcy proceeding  at  all. 

ii.  Consideration  Need  not  be  Alleged. 

It  had  been  argued  in  behalf  of  the  trustee  that  the 
proof  of  claim  here  is  insufficient,  since  the  considera- 
tion paid  for  the  bonds  is  not  set  out  in  full.  On  this 
point  see 

Loveland,  Vol.   1,  p.  693,  4th  ed.,  as  fol- 
lows : 

"The  proof  of  a  debt  evidenced  by  a  promissory 
note  which  is  attached  as  an  exhibit  is  a  sufficient 
compliance  with  the  statute  with  respect  to  stating 
the  consideration  for  the  debt.  A  promissory  note 
is  prima  facie  evidence  of  consideration  and  an 
instrument  under  seal  always  imports  a  considera- 
tion." 

Hayes  v.  Kile,  8  Allen,  300. 

Perley  v.  Perley,  144  Mass.  104,  at  107. 

And  again  on  page  694: 

"The  holder  of  a  promissory  note  or  other  nego- 
tiable paper  who  took  it  for  value  in  good  faith  before 
maturity  thereof  need  not  state  the  consideration 
which  he  gave  for  it." 

In  the  case  of  Baumhauer  v.  Austin,  186  Fed.  260, 
the  consideration  alleged  in  the  proof  of  claim  was 

"money  loaned  and  advanced  by  the  deponent  at 
diverse  times  to  said  bankrupt  evidenced  by  a  cer- 
tain   promissory    note   executed    and    delivered    to 
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this  deponent  .  .  .  said  note  is  hereto  attached  and 
filed  herewith." 

This  was  held  to  be  a  good  proof. 

12.  Form  or  Sufficiency  of  Proof  not  now  Open. 

If  it  should  be  held  that  the  proof  of  this  appellant 
is  not  sufficient  because  the  consideration  is  not  set 
out  or  for  any  other  defect  in  form,  then  the  petitioners 
hereby  request  leave  to  amend  their  proof  to  make  the 
necessary  allegations  as  to  the  consideration  for  each 
bond.  Sufficient  time  should  be  allowed  for  this,  as 
there  are  a  large  number  of  bondholders  to  be  con- 
sulted, and  the  facts  ascertained  as  to  each  bond. 

On  the  question  of  amendment  see 

Loveland,  p.  694,  supra. 
In  Re  Stevens,  lOjrFed.  243. 
In  Re  Stevens,  104  Fed.  325. 

However,  the  appellant  here  contends  that  the 
question  of  the  sufficiency  of  this  proof  of  claim  as 
to  form  is  not  now  open  to  the  trustee,  as  it  was  not 
raised  before  the  Referee,  and  the  Referee's  decision 
as  contained  in  his  order  expressly  states  that  the 
claims  were  disallowed  as  being  contingent  liabilities 
and  not  provable  in  bankruptcy  (Record,  pp.  3  and  4). 
Likewise  this  question  was  not  passed  upon  by  the 
Judge  of  the  District  Court. 
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13.  Conclusions. 

Our  general  conclusions,  therefore,  on  this  branch  of 
the  question  are:  "-" ' -*""•- 

a.  That  this  debt  became  due  and  payable  simul- 
taneously with  the  filing  of  the  petition  in  bankruptcy. 

b.  That  the  filing  of  the  petition  in  bankruptcy 
rendered  it  impossible  for  the  bankrupt  thereafter 
to  fulfill  its  obligations  under  the  bonds,  and  legally 
amounted  to  a  repudiation  of  such  obligations. 

c.  That  such  repudiation  immediately  gave  the 
bondholders  the  right  to  bring  suit  upon  the  bonds  and 
to  have  its  damages  assessed. 

d.  That  such  damages  must  be  the  face  value  of  the 
bond  with  unpaid  interest. 

e.  That  the  bonds  themselves  provide  that  in  the 
event  of  liquidation  or  dissolution  the  bonds  shall  be 
paid  before  distribution,  and  this  makes  these  bonds 
doubly  provable. 

/.  That  if  the  bonds  had  simply  provided  that  they 
should  be  paid  out  of  the  earnings,  without  any  lien 
or  any  right  to  share  in  distribution,  they  would  be 
provable  as  unsecured  claims. 

g.  Any  questions  as  to  the  form  or  sufficiency  of  the 
proof  of  claim  is  not  now  open  to  the  Trustee  in  Bank- 
ruptcy. 

Consequently  these  bonds  are  provable  claims, 
and  must  be  allowed  either  as  unsecured  claims 
or  as  secured  claims. 
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II. 

The  appellant  contends  that  these  bondholders  have 
pBwffirclaims,  and  thai  the  bonds  must  be  allowed 

as  such  and   paid  In-fore  the  general  creditors  are  en- 
titled to  anything. 


i.  Entire  Transaction  to  be  Considered. 

It  is  elementary  that  Courts  of  Equity  will  examine 
the  entire  transaction  and  ascertain  what  the  parties 
really  intended  to  do,  and  we  should  apply  that  rule 
to  these  bonds.  They  are  elaborate  in  their  nature 
and  contain  a  great  many  provisions  which  would  "be 
entirely  unnecessary  if  the  bonds  were  simply  to  be 
paid  from  earnings  without  any  lien,  and  the  fact  that 
these  unnecessary  provisions  appear  must  be  given 
great  weight. 

2.  Terms  of  the  Bonds. 

The  fifth  clause  on  the  back  expressly  states  that 
the  bonds  are  to  be  paid  in  full  in  the  event  of  liquida- 
tion or  dissolution  before  anything  is  paid  to  the  stock- 
holders. Then  by  the  sixth  clause  it  is  agreed  that  the 
company  shall  not  execute  any  Mortgage,  Deed  of 
Trust,  Conveyance,  Lease,  Release  or  Waiver  or  Other 
Instrument  which  shall  ...  "be  prior  to  or  in  any 

WAY    GIVE    A    PREFERENCE    AS    AGAINST    OR    OVER    THE 

rights  of".  .  .  the  bondholders. 

This  is  reiterated  and  made  clear  by  the  provision 
in  the  seventh  clause  that  "the  obligation  hereby 

CREATED  IS  SOLELY  AGAINST  THE  COMPANY,"  etc., 
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provided  "in  the  event  of  liquidation  or  dissolu- 
tion OF  THE  COMPANY  THE  OBLIGATIONS  OF  THIS  BOND 
SHALL  IMMEDIATELY  EXTEND  AND  ATTACH  TO  ALL  THE 
FUNDS  OR  OTHER  ASSETS  OF  THE  COMPANY  WHATSO- 
EVER."    And,  further,  that  "the  total  bonds  of  this 

ISSUE  OUTSTANDING  AT  ANY  TIME  AND  AS  A  UNIT  SHALL 
BE  DEEMED  AND  TAKEN  ...  TO  CONTROL  THE  TITLE 
TO  ALL  THE  PROPERTY  OF  THE  COMPANY,  REAL  AND 
PERSONAL,  AND  OF  EVERY  KIND  AND  NATURE,  AND  FOR 
THE  ENFORCEMENT  THEREOF  THE  COMPANY  HEREBY 
DECLARES  AND  ACKNOWLEDGES  THAT  IT  HOLDS  ALL 
ITS  RIGHTS,  INTERESTS,  OR  TITLE  IN  AND  TO  ANY  AND 
ALL  REAL  AND  PERSONAL  PROPERTY  OF  EVERY  KIND 
AND  NATURE  WHATSOEVER  NOW  HELD  OR  WHICH  MAY 
HEREAFTER  BE  ACQUIRED  BY  IT  SUBJECT  TO  AND  IN 
ACCORDANCE    WITH    THE    AFORESAID    CONDITIONS,"     and 

then  states  that  a  copy  of  the  bond  has  been  duly  filed 
and  recorded  under  the  laws  of  Arizona. 

Although  this  language  does  not  expressl}'  say  that 
all  the  property  of  the  corporation  is  held  in  trust  to 
secure  these  bonds  prior  to  everything  else,  yet  the  in- 
ference that  such  is  to  be  the  fact  is  so  clear  that  a 
court  of  equity  can  find  no  other  meaning,  and  it  is 
fair  to  assume  and  infer  from  the  language  used  that 
these  bonds  were  sold  by  the  bankrupt  and  The  De- 
velopment Company  of  America  and  purchased  by  the 
bondholders  with  the  distinct  understanding,  belief, 
and  intention  that  they  had  a  first  lien  upon  all  the 
property  of  the  corporation  to  secure  the  same. 
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3.  Equitable  Liens. 

That  equitable  liens  or  mortgages  are  created  and 
given  force  by  the  law  is  well  settled  where  equity  and 
justice  and  the  intention  of  the  parties  so  require. 
Smith  v.  Rainey,  9  Ariz.  362. 
Richardson,  Trustee  v.  Wren,  11  Ariz.  395. 
///  Be  Peasley,  137  Fed.  190. 
Hi  Hi  r   v.    The   National  Marine   Bank,  45 
L.  R.  A.  438. 

Here  documents  were  issued  called  "preferred  stock," 
and  the  court  held  that  they  were  really  bonds  and 
constituted  a  first  lien  prior  to  unsecured  creditors. 
"The  substance  of  the  thing  was  changed,  the  name 
was  retained,"  and  "public  policy  requires  that  men  .  .  . 
shall  have  the  utmost  liberty  of  contracting  and  that 
their  contracts  when  entered  into  freely  and  volun- 
tarily, shall  be  held  sacred  and  shall  be  enforced  by 
Courts  of  Justice." 

In  31  Ohio  State,  116,  the  court  said,  "The  question 
is  such  cases  is  not,  'What  did  the  parties  call  it,' 
but,  'What  do  the  facts  and  circumstances  require 
the  court  to  call  it.'" 

The  bondholders  here  cannot  be  both  creditors 
and  stockholders.  They  are  not  stockholders  in  any 
event. 

See  Warren  v.  King,  108  U.  S.  389. 

See  also  West  Chester  &  Philadelphia  Railroad  Com- 
pany v.  Jackson,  77  Pa.  St.  321. 

In  3  Hughes,  355,  the  court  said  that  it  "will  con- 
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sider  that  as  a  lien  which  was  so  intended  to  be  by  the 
parties." 

Tatten  &  Company  v.  Tison,  54  Georgia,  139. 

In  25  R.  I.  456  the  court  held  that  a  recital  in  a  bond 
that  it  is  "secured  by  all  the  property  and  assets  of 
the  company"  imports  that  the  bonds  arc  secured  by 
some  particular  lien. 

4.  Bondholders  not  Stockholders. 

It  has  been  argued  by  the  trustee  that  these  bond- 
holders are  in  effect  preferred  stockholders.  Nothing 
further  from  the  facts  can  be  imagined.  Technical 
words  to  create  a  bond  are  used.  It  is  so  styled,  the 
holders  have  no  voting  power.  We  know  of  no  case 
where  bondholders  have  been  held  to  be  preferred  stock- 
holders, yet  those  who  have  been  styled  preferred  stock- 
holders have  been  held  to  be  bondholders. 

Special  attention  is  called  to  clause  five  on  the  back 
of  the  bonds  that 

"All  bonds  outstanding  and  unpaid  shall  be  paid 
in  full,  both  as  to  principal  and  accrued  interest 
thereon,  at  the  rate  of  six  per  centum  per  annum 
before  any  distribution  is  made  of  any  of  the  assets 
of  the  Company  to  thk  holders  <>f  the  stock  of 

THE  COMPANY." 

The  parties  have  used  the  most  significant  language 
possible  to  designate  these  instruments  as  bonds,  to 
differentiate  them  from  stock,  and  to  create  all  the 
rights  incident  to  bonds  and  none  incident  to  preferred 
stock. 
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5.  Bonds  duly  Recorded. 

I'.\  recording  the  contracl  executed  between  the 
bankrupt  and  The  Development  Company  of  America, 
which  contained  a  copy  of  the  bonds,  the  provisions  of 
the  local  laws  were  fully  complied  with. 

Sn  Revised  Statutes  of  Arizona,  1901,  paragraphs 
735,  7  is,  749,  3282,  328;;.  3284. 

There  can  be  no  question  but  that  this  contract 
with  its  annexed  exhibits  was  a  proper  document  for 
record. 

Luke  v.  Smith,  227  U.  S.  379. 

But  whether  the  recording  was  strictly  legal  or 
not  it  can  make  no  difference.     See 

In  Re  Peasley,  137  Fed.  190, 
cited  at    length  under  the  seventh  subdivision  of  the 
first  point  in  this  brief. 

6.  Trustee  stands  in  the  Shoes  of  the  Bankrupt. 

Further,  there  was  no  occasion  to  record  the  bond 
or  to  give  notice  to  creditors,  since  the  creditors  are 
here  represented  by  the  Trustee  in  Bankruptcy,  who 
stands  in  the  shoes  of  the  bankrupt,  charged  with  full 
knowledge  of  all  the  facts  with  reference  to  these  bonds. 
Section  47  of  the  Bankruptcy  Act  as  amended  in 
1910  cannot  in  any  way  apply  to  these  bonds,  since 
that  amendment  is  not  retroactive. 

See  Collier  on  Bankruptcy,  9th  ed.,  p.  662. 
Arctic  Ice  Mach.   Company  v.   Armstrong 
County  Trust  Co.,  27  Am.  Bankruptcy 
Reports,  562. 
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Consequently,  it  is  not  necessary  to  take  up  the 
questions  raised  by  the  trustee. 

If  there  are  any  equities  against  the  bankrupt,  they 
must  be  taken  just  as  strongly  against  the  trustee.  The 
trustee  "stands  in  the  shoes  of  the  bankrupt." 

In  Re  Sterne  et  al.,  2  b  Am.  Bankruptcy  Re- 
ports, 535-540. 
Generally  see  Collier  on  Bankruptcy,  9th 
ed.,  pp.  658  et  seq. 

7.  Generally  as  to  Proof  of  Claim  by  Secured 
Creditors. 

See  Collier  on  Bankruptcy,  pp.  721  et  seq. 
It  is  not  necessary  that  the  creditor  surrender  his 
security. 

In  Re  Medina  Quarry  Company,  179  Fed. 

929. 
In  Re  Davison,  179  Fed.  750. 

If  the  claim  is  secured,  it  is  the  duty  of  the  Referee 
to  suspend  the  claim  pending  the  determination  of  the 
value  of  the  security  in  some  proper  tribunal,  or,  where 
the  parties  agree,  to  proceed  to  determine  the  value 
of  the  security  himself.  This  value  is  fixed  as  of  the 
date  of  filing  the  petition. 

See  Collier  on  Bankruptcy,  p.  725. 

Even  where  the  creditor  by  mistake  proves  his 
claim  as  unsecured,  the  Court  will  afterward  allow  him 
to  amend  and  prove  as  secured. 

Collier  on   Bankruptcy,   p.   727. 
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8.  Interpretation  of  these  Bonds. 

The  only  thing  that  appears  upon  the  bond  itself 
which  would  in  any  way  be  said  to  prevent  it  from 
having  a  lien  upon  the  property  is  the  use  of  the  words 
"as  hereinbefore  stipulated"  in  the  seventh  clause, 
and  that  these  words  referred  to  the  provisions  that  the 
bond  shall  be  paid  only  from  the  income,  and  therefore 
nullify  all  the  language  of  the  fifth,  sixth,  and  seventh 
clauses.  It  would  be  noted  that  no  such  language 
appears  in  clauses  five  and  six:  therefore,  the  provisions 
of  these  two  clauses  must  stand  absolutely.  Then  in 
clause  seven  occurs  this  phrase.  This  must  refer  to  the 
provisions  of  clauses  five  and  six  especially,  and  can- 
not in  any  way  limit  or  make  void  the  natural  meaning 
of  the  words  in  clause  seven.  Any  other  interpre- 
tation must  lead  to  the  most  unreasonable  sophistry, 
such  as  a  statement,  "This  bond  is  payable  only  from 
income  and  never  from  anything  else."  "This  bond 
shall  have  a  first  lien  upon  all  the  property  and  assets 
of  the  company  to  secure  its  payment  except  as  here- 
inbefore mentioned." 

The  second  statement  is,  of  course,  absolutely  con- 
tradictory to  the  first  statement,  and  there  can  be  no 
occasion  for  its  use  unless  it  was  put  in  to  deceive  the 
public.  We  contend  that  the  use  of  that  qualifying 
phrase  in  clause  seven  can  be  reconciled  with  the  idea 
of  a  lien  as  set  forth  below,  but,  if  it  cannot  be  recon- 
ciled with  the  idea  of  a  lien,  it  should  be  entirely  disre- 
garded, because  it,  as  a  matter  of  law,  shows  an  inten- 
tion to  deceive  the  public  and  obtain  loans  under  false 
pretenses.     A  misleading,  harmful,  and  fraudulent  in- 
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terpretation  will  never  be  adopted  if  any  other  can  be 

found. 

Great  stress  was  laid  by  the  trustee  upon  the  words 
"and  not  otherwise"  as  used  in  the  bonds,  but  it 
should  be  noted  that  these  words  do  not  appear  after 
the  first  three  clauses  of  the  terms  and  conditions. 
It  is  the  fifth,  sixth,  and  seventh  clauses  which  really 
create  the  lien  and  upon  which  this  appellant  largely 
relies. 

The  face  of  the  bond  and  the  first  three  clauses 
provide  for  the  payment  both  of  interest  and  principal 
out  of  net  earnings  in  the  usual  course  of  business,  and 
these  provisions  constitute  a  unit  by  themselves;  that 
is,  they  are  to  govern  as  long  as  the  company  remains 
solvent  and  does  not  liquidate  or  dissolve. 

The  fourth  clause  then  creates  the  necessary  machin- 
ery to  enable  the  bankrupt  to  pay  off  a  part  or  all  of 
the  bonds  on  any  interest  day,  and  it  is  significant 
that  this  clause  is  entirety  silent  as  to  whether  the  funds 
for  that  purpose  are  to  be  obtained  from  net  income 
or  otherwise,  and  it  is  beyond  question  that,  if  the 
bankrupt  had  desired  to  pay  off  these  bonds  by  selling 
part  of  its  assets  or  otherwise  using  its  principal,  it 
would  have  had  full  legal  right  to  do  so,  in  so  far  as 
anything  in  the  bonds  might  control. 

Then  follow  the  fifth,  sixth,  and  seventh  clauses, 
which  provide  what  shall  happen  in  the  event  that  the 
corporation  becomes  insolvent  and  liquidates  or  dis- 
solves. There  is  nothing  in  any  of  these  three  clauses 
which  is  in  any  way  inconsistent  with  the  prior  clauses 
or  the  face  of  the  bond,  and  they  together  build  up 
:i    consistent    scheme    to    afford    the    bondholders    ade- 
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quate  protection.  The  firsl  provisioii  of  this  scheme 
is  contained  in  clause  five,  providing  thai  in  the  event 
of  Liquidation  <>r  dissolution  both  principal  and  interest 
are  in  be  paid  before  any  distribution  is  made  of  the 
assets  to  the  stockholders.  Ii  has  been  argued  that 
this  meant  that  the  stockholders  were  to  get  no  income 
until  the  bonds  were  paid,  hut  the  language  "any  of 
the  assets"  must  include  all  the  assets  of  the  corpora- 
tion. This  clause  then  clearly  puts  the  bondholders 
ahead  of  all  the  stockholders  under  the  present  con- 
ditions. 

Then  follows  the  sixth  clause,  which  goes  one  step 
further  to  protect  the  bondholders,  and  provides  that 
the  company  will  not  execute  any  instrument  which 
shall  be  prior  to,  or  give  a  preference  as  against  or  over, 
the  rights  of  the  bondholders.  The  object  of  this 
seems  to  be  to  prevent  the  possibility  of  creating  any 
liens  which  will  be  prior  to  the  bondholders  cither  by 
way  of  subsequent  bond  issues,  issues  of  preferred  stock, 
creating  secured  creditors,  or  otherwise.  It  should  be 
remembered  that  this  bond  containing  this  provision 
was  duly  recorded,  and  notice  was  given  to  the  world 
and  to  all  possible  future  creditors  that  the  bondholders 
had  a  first  claim.  Again,  the  contention  'of  the  trustee 
that  this  clause  simply  prevented  the  company  from 
placing  prior  liens  upon  the  income  is  untenable. 
There  is  no  such  language  used  in  the  clause,  and 
coming  after  clause  five  clearly  supplements  it.  The 
words  "subject  to  the  terms  and  conditions  of  this 
agreement"  must  mean  all  its  terms  and  conditions, 
and  not  simply  those  contained  in  the  first  three  clauses. 
If  this  clause  was  inserted  simply  to  prevent  prior  liens 
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being  placed  upon  the  income  only,  it  would  have  been 
entirely  unnecessary  and  mean  nothing,  since  the 
first  three  clauses  clearly  fix  the  rights  of  the  bond- 
holders as  to  these  earnings,  and  give  the  prior  lien. 

Next  follows  the  seventh  clause,  which  seems  to  be 
a  conclusion  of  the  whole  bond.  The  first  phrase, 
down  to  the  words  "provided  that,"  summarizes  the 
face  of  the  bond  and  the  first  three  paragraphs;  that  is, 
as  to  the  payments  from  income  when  there  is  no 
liquidation  or  dissolution.  Then  follows  the  rest  of 
this  clause,  limiting  the  first  phrase,  and  providing 
what  shall  happen  further  upon  liquidation  or  disso- 
lution with  an  elaboration  of  the  rights  of  the  bond- 
holders as  set  out  in  the  fifth  and  sixth  clauses,  by 
creating  a  trust  fund  controlled  by  these  bondholders 
and  upon  which  they  have  a  first  lien  to  secure  the 
payment  of  their  bonds,  thereby  providing  adequate 
machinery  for  the  bondholders  to  protect  their  rights. 

Upon  liquidation  the  obligation  shall  immediately 
extend  and  attach  to  all  the  property.  In  what  possible 
way  can  any  obligation  attach  to  property  without 
becoming  a  lien  upon  it?  Again,  it  provides  that  the 
company  holds  all  its  rights,  interests,  and  title,  etc., 
subject  to  and  in  accordance  with  the  above  provisions. 
This  either  means  that  the  company  holds  its  property 
as  any  person  holds  property,  subject  to  all  the  ordinary 
rights,  duties,  and  liabilities,  or  it  means  that  it  holds 
its  property  in  trust  for  the  benefit  of  the  bondholders. 
If  the  first  supposition  is  true,  the  language  means  ab- 
solutely nothing,  and  is  worse  than  useless  because 
it  is  exceedingly  misleading.  The  only  logical  construc- 
tion is  the  latter  one;  namely,  that  it  holds  its  property 
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in  trust  for  the  benefil  <»t'  the  bondholders,  thereby 
perfecting  and  carrying  out  the  provisions  just  before 
that,  that  the  obligation  shall  extend  and  attach  to 
ill  of  the  property.  But,  it'  their  weir  any  doubts  about 
these  matters,  they  arc  entirely  removed  by  the  pro- 
vision that  the  bonds  shall  be  deemed  and  taken  to 
control  the  title  to  all  the  property.  What  possible 
meaning  can  this  have  except  by  way  of  a  lien?  The 
bondholders  wen'  not  stockholders  in  any  manner 
and  have  no  voice  or  vote  in  the  management  of  its 
affairs.  There  is  no  possible  way  known  to  the  law 
whereby  they  could  control  the  title  to  the  property 
except  by  way  of  a  lien  upon  it.  Any  other  result 
must  be  directly  contrary  to  all  the  language  used  and 
violate  the  manifest  intention  of  the  parties. 

The  position  taken  by  the  trustee  here  seems  to  be 
astounding.  It  is  beyond  the  realms  of  reason  to 
believe  that  these  bonds  would  be  purchased  if  they 
were  to  be  paid  only  from  income,  and  especially  in 
the  case  of  an  unknown  corporation  organized  for 
mining  purposes.  We  ask  the  Court  to  take  judicial 
notice  as  to  the  impossibility  to  sell  such  a  bond  issued 
by  such  a  company.  The  inference  must  be  that  all 
parties  interested  intended  that  the  bonds  should  have 
a  first  lien  upon  all  the  assets  in  such  a  situation  as 
now  exists. 

We  have  already  seen  that  the  trustee  stands  in 
the  shoes  of  his  bankrupt,  and  gets  no  better  title  or 
right  than  it  had.  Every  consideration  of  equity  and 
justice  requires  that  it  be  determined  that  these  bonds 
have  a  first  equitable  lien  upon  all  the  assets  of  the 
corporation.     The  fact  that  they  amount  to  as  much 
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as  they  do  is  only  an  added  reason  why  a  gigantic 
attempt  on  the  pari  of  a  few  general  creditors  to  get 
the  assets  of  this  corporation  away  from  the  bond- 
holders should  not  succeed,  and  especially  so  since  the 
parties  behind  this  movement  are  the  very  ones  who 
were  instrumental  in  floating  and  selling  these  bonds. 

q.  Conclusions. 

( Jonsequently,  the  appellant  submits  that  these  bond- 
holders have  a  first  lien  upon  all  the  assets  of  said 
bankrupt,  and  requests  the  Court  to  reverse  the  find- 
ing of  the  District  Court,  and  send  the  matter  back 
there  for  proper  proceedings. 

As  another  conclusion,  if  it  should  be  determined 
that  the  bonds  themselves  payable  from  income  are 
a  contingent  liability,  the  contention  under  the  first 
subdivision  of  this  brief  is  not  necessary  for  the  allow- 
ance of  the  proof  here  under  this  division  of  this  brief, 
since  here  it  is  seen  that  the  bonds  are  payable  not 
from  income,  but,  under  present  conditions,  from  all 
the  assets  without  any  contingency. 


III. 

If  the  Court  should  be  of  the  opinion  that  these 
Special-Contract-Bonds  on  their  face  disclose  a  con- 
tract for  the  payment  of  bonds  from  income  and  are 
extremely  ambiguous  as  to  the  question  as  to  whether 
they  are  payable  out  of  principal  under  present  con- 
ditions, then  this  appellant  contends  that,  since  there 
is  ambiguity  as  to  the  meaning  of  these  bonds,  oral 
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evidence  should  be  received  by  theCourl  to  Bhow  the 

real  intention  of  the  parties  under  well-known  prin- 
ciples of  law. 

Union  Bank  v.  Hyde,  6  Wheaton,  572. 

Mechanics   Bank  v.   Bank  of  Columbia,  5 

Wheaton,  326. 
Atkinson  v.  Cummins,  9  Howard,  479. 
Jennie  bind  Co.  v.  Bower,  11  Calif.  194. 
Peish  v.  Dickson,  Fed.  Cases  No.  10911. 
Cr</(  v.  FTentfeZ,  8  Johnson,  116. 
McKn  v.  D< ■Witt,  12  N.  Y.  App.  Div.  017. 
Titchenell  v.  Jackson,  20  W.  Vir.  460. 
Ganson  v.  Madigan,  15  Wis.  144. 
Meyers  v.  Maverick,  26  So.  West.  716. 
/•V.s//  v.  Howard  Admrs.,  21  Wend.  (N.  Y.) 

651. 
Roberts  v.  Short,  1  Texas,  573. 
M  v.  Martm,  18  N.  J.  Law,  167. 

i.  Such  Evidence  should  be  Received. 

This  has  been  the  position  of  these  appellants 
throughout,  but  they  have  been  denied  the  opportu- 
nity to  offer  any  such  evidence  up  to  this  time.  The 
proofs  of  claim  were  duly  filed  with  the  Referee,  who  in 
a  very  short  time  disallowed  them  at  an  ex  parte 
hearing  without  giving  these  appellants  any  oppor- 
tunity to  be  heard  either  on  questions  of  fact  or  law, 
and  the  first  that  these  appellants  knew  that  their 
proofs  of  claim  were  coming  up  for  hearing  wras  notice 
of  the  order  disallowing  them. 

After   the   petition  for  review  of  the  order  of  the 
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Referee  had  been  filed  in  the  United  States  District 
Court  for  the  District  of  Arizona,  a  bill  in  equity  was 
filed  by  certain  of  the  bondholders,  to  wit,  George  R. 
Blinn,  Jesse  P.  Lyman,  and  Edwin  Chapman,  executors 
of  the  will  of  Amos  F.  Adams,  late  of  Newton,  Mass., 
deceased,  against  the  said  The  Tombstone  Consoli- 
dated Mines  Company,  Ltd.,  and  its  Trustee  in  Bank- 
ruptcy and  others,  to  enforce  a  lien  under  certain  of 
these  bonds  pursuant  to  said  contract  (which  were  not 
offered  for  proof  in  bankruptcy),  alleging  that  it  was 
the  intention  of  the  parties  to  create  a  first  lien  upon  all 
the  assets  of  said  corporation  under  conditions  such  as 
now  exist.  This  petition  was  brought  in  behalf  of  the 
plaintiffs  in  said  bill  and  for  all  other  bondholders  who 
might  take  advantage  thereof.  This  petition  is  still 
pending.  This  bill  is  put  out  in  full  in  the  appendix. 
Immediately  after  it  was  filed,  a  request  was  made  of 
said  District  Court  to  await  the  determination  of  the 
matters  in  said  petition  for  review  until  the  hearing 
upon  said  bill  in  equity,  that  they  might  be  heard  and 
decided  together  and  that  evidence  might  be  offered, 
either  orally  or  by  deposition,  to  show  the  real  inten- 
tion of  the  parties  and  to  explain  any  apparent  am- 
biguity in  said  bonds. 

2.  Request  to  Introduce  such  Evidence  Made 
Below. 

Notwithstanding  this  request,  however,  and  before 
the  pleadings  were  completed  on  said  bill  in  equity, 
the  District  Court  Judge  assigned  for  hearing  the  said 
petition  for  review  with  others  for  December  23,  1912. 
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Briefs  were  duly  Bled  with  him  with  certain  requests, 
ami    among    others    it    was    especially    requested    as 

follows: 

"We   have   requested   the   continuance  that  the 

question  of  the  allowance  of  these  claims  may  be 
heard,  at  the  same  time  with  the  Bill  in  Equity  al- 
ready filed  to  establish  and  foreclose  the  lien  as 
claimed.  This  proceeding  will  determine  the  value 
of  the  property  and  enable  the  court  to  ascertain 
for  how  much  the  bonds  should  be  proved. 

Further,  there  is  considerable  evidence,  both  oral 
and  written  between  the  parties  showing  the  inten- 
tion of  the  corporation  and  its  agents  to  constitute 
these  bonds  a  first  lien.  All  this  will  be  shown  at 
the  hearing." 

And,  again,  a  further  request  was  made  as  follows : 

"The  petitioners  again  renew  their  request  that 
the  determination  of  this  whole  matter  be  postponed 
until  a  hearing  upon  the  bill  in  equity  brought  by 
the  executors  of  the  will  of  Amos  F.  Adams  now  on 
file.  They  contend  that  whether  these  bonds  are 
provable  or  not  they  create  a  common  law  lien  which 
equity  must  acknowledge  and  enforce.  Much  evi- 
dence can  be  produced  upon  the  general  subject  of 
the  intention  of  the  parties,  their  conduct  and 
estoppel  which  might  be  of  great  value  upon  the 
questions  raised  by  these  proofs  of  claim.  The 
rights  of  the  bondholders  should  be  determined  once 
and  for  all  and  upon  one  proceeding." 
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This  request  was  likewise  made  orally  in  Court  by 
counsel,  correspondence  and  otherwise,  but  was  never 
granted,  and  no  opportunity  to  this  day  has  ever 
been  given  the  appellant  to  produce  this  evidence. 

3.  Outline  of  Such  Evidence. 

That  this  Court  may  have  before  it  the  true  situation, 
it  seems  proper  to  state  in  this  brief  an  outline  of  some 
of  this  evidence. 

The  Development  Company  of  America,  a  corpora- 
tion organized  under  the  laws  of  the  State  of  Delaware, 
entered  into  a  contract  with  the  said  Tombstone  Con- 
solidated Mines  Company,  Ltd.,  to  sell  these  Special- 
Contract-Bonds,  which  contract  was  duly  recorded 
under  the  laws  of  the  State  of  Arizona.  The  contract 
is  annexed  to  this  brief  in  the  appendix  as  Exhibit  A 
to  the  bill  of  complaint.  The  Development  Company 
of  America  itself  and  through  agents  in  New  York 
City  proceeded  to  advertise  widety  the  sale  of  these 
bonds  throughout  New  York,  Massachusetts,  and 
elsewhere,  and  caused  to  be  printed  and  distributed 
a  circular  stating  that  said  bonds  were  secured  by  prop- 
erties which  had  produced  over  $30,000,000  from  the 
surface  to  an  average  depth  of  500  feet,  and  that  the 
title  to  said  property  should  in  effect  be  with  such 
bondholders  ratably  until  such  bonds  should  have 
been  retired  with  interest;  and,  as  a  result  of  this 
and  other  like  statements,  the  bonds  in  question  were 
sold  to  the  persons  named  in  the  proof  of  claim,  mostly 
people  of  small  means  and  widely  scattered.  The 
sales  were  made  for  the  full  value  of  the  bonds,  and 
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on  the  explicit  representation  thai  the  bonds  gave 
a  first  lien  upon  all  the  assets  under  conditions  like 
those  now  existing.  Thai  those  n.>w  claiming  to  be 
largely   interested  a-  general  creditors,   whose  claims 

have  been  allowed,  air: 

Empire  Trusl  Co.,   12  Broadway,  New 

¥brk,  \".  V.  $621,182.36 

The  Development  Company  of  America, 

11   Pine  Street,  Xew  York,  X.   V.     .  48,241.01 

Thomas  \Y.  Joyce,  23  Wall  Street,  New 

^ork,  N.  Y 1,752,431.68 

James  Douglass,  New  York,  X.  Y.     .    .  12,358.10 

F.  M.  Murphy,  Prescott,  Ariz 74,450.00 

Total .12,508,663.15 

That  all  the  foregoing  had  some  active  part  in  the  sale 
of  said  bonds,  either  as  officers  or  agents  of  said  bank- 
rupt, fiscal  agents,  or  otherwise,  and  that  the  same 
counsel  who  acted  for  the  above  creditors  in  proving 
their  claims  has  acted  in  the  interests  of  the  trustee 
in  this  proceeding. 


4.  Doctrine  of  Estoppel  Applies  Here. 

In  other  words,  the  very  people  who  brought  about 
the  sale  of  these  bonds  and  have  profited  largely  thereby, 
either  directly  by  way  of  commissions  or  indirectly 
through  the  bankrupt  company,  and  who  made  the 
misrepresentations  and  misled  the  public  (if  our 
contention  as   to   the   bonds   constituting  the  liens  is 
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not  correct)  are  now  forever  estopped  by  their  con- 
tract from  denying  that  said  bonds  constitute  a  lien 
or  from  asserting  adverse  claims.  All  creditors  and 
persons  claiming  under  the  bankrupt  stand  in  the 
shoes  of  the  bankrupt  and  in  no  better  position. 

Pomeroy  on  Eq.  Jur.,  3d  ed.,  p.  1415,  etc., 

and  p.  1439. 
Bigelow  on  Estoppel,  5th  ed.,  p.  459,  etc., 

p.  556,  etc. 
Central  Railroad  Co.  of  N.  J.  v.  McCartney, 

68  N.  J.  Law,  165,  where  Mr.  Justice 

Pitney  wrote  the  opinion. 
Soward  v.  Johnson,  65  Mo.  102. 
Story's  Eq.  Jur.,    13th  ed.,  Vol.  1,  p.  207 

(note) . 
Railway  Company  v.  Jones,  73  Miss.   110. 
Goodenow  v.  Ewer,  16  Cal.  461. 
Mattoon  v.  Young,  45  N.  Y.  696. 
Nickerson    v    Mass.    Title    Ins.    Co.,     178 

Mass.   308. 
Lincoln  v.  Gay,  164  Mass.  537. 


5.  Conclusion. 

Of  course,  this  line  of  procedure  must  depend  upon 
the  introduction  of  evidence,  and  it  is  for  this  reason 
that  we  have  asked  an  opportunity  to  offer  evidence. 
If  the  Court  feels  that  there  is  any  serious  doubt  as 
to  whether  these  bonds  do  give  these  bondholders  a 
first  lien  under  present  conditions,  then  we  ask  that 
the  whole  matter  be  sent  back  to  the  District  Court 
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with  instructions  to  hear  this  evidence  and  such  other 
along  these  lines  as  may  he  proper,  that  the  rights  of 
the  bondholders  may  he  fairly  ami  fully  determined 
with   reference   to  all   the  circumstances  of  the  case. 

Respectfully  submitted, 

ADAMS  &  BLINN, 
AMOS  L.  TAYLOR, 
DOAN  &  DOAN, 

( 'mi use!  for  the  Appellant. 
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APPENDIX. 

(Copy  of  Bill  in  Equity.) 

UNITED   STATES   OF  AMERICA. 

In  the  District  Court  of  the  United  States  for 
the  District  of  Arizona. 


George  R.  Blinn, 
Jesse  P.  Lyman,  and 
Merrill  K.  Green,  executors  of  the 
will  of  Amos  F.  Adams, 

Plaintiffs 
v. 

The  Tombstone  Consolidated  Mines 

Company,  Ltd.,  and 
A.  L.  Grow,  Trustee  in  bankruptcy  of 

the  property  of  said  The  Tombstone 

Consolidated  Mines  Company,  Ltd., 

and 
The     Development     Company     of 

America, 

Defendants. 


In  Equity. 
Number 


BILL  OF  COMPLAINT. 

To  the  Judges  of  the  United  States  District  Court  for  the 
District  of  Arizona: 

George  R.  Blinn,  Jesse  P.  Lyman  and  Merrill  K. 
Green  respectfully  represent,  allege,  complain  and 
say,  as  follows: 
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First.    Thai  the  said  George  H.  Blinn  is  a  residenl 

of  Bedford,  the  said  Jesse  P.  Lyman,  a  resident  of 
Ashby,  both  in  the  County  of   Middlesex  and   the  said 

Merrill  K.  Green  is  a  residenl  of  Boston,  in  the  County 
of  Suffolk  and  all  in  the  Commonwealth  of  Massa- 
chusetts and  that  all  said  parties  carry  on  and  have 
a  usual  place  of  business  at  said  Boston  and  all  are 
citizens  and  residents  of  said  Commonwealth  and  they 
bring  this  hill  of  complaint  against  The  Tombstone 
Consolidated  Mines  Company  Ltd.,  a  corporation 
duly  organized  under  the  laws  of  the  territory  of  Ari- 
zona and  now  existing  under  the  laws  of  the  State  of 
Arizona  and  having  its  office  and  principal  place  of 
business  at  Tombstone  within  said  State  and  being 
a  citizen  and  resident  thereof;   and 

A.  L.  Grow  of  Arizona,  a  citizen 

and  resident  of  said  State  of  Arizona;    and 

The  Development  Company  of  America  a  corpora- 
tion duly  organized  and  existing  under  the  laws  of 
the  State  of  Delaware  having  its  principal  office  in 
the  City  of  Dover  in  said  State  of  Delaware  and 
with  an  office  and  doing  business  in  the  city,  comity 
and  State  of  New  York  and  a  citizen  and  resident 
of  said  State  of  Delaware. 

Second.  That  upon  information  and  belief  on  or 
about  December  14,  1911  the  said  The  Tombstone 
Consolidated  Mines  Company,  Ltd.,  made  and  exe- 
cuted with  the  said  Development  Company  of  America 
a  certain  contract  in  writing,  a  copy  of  which  is  hereto 
annexed  and  marked  Exhibit  A  and  made  a  part 
hereof  and  may  be  referred  to  for  any  and  all  provi- 
sions thereof   and  that  the  said    contract  was  duly 
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filed  and  recorded  with  the  records  of  the  County  of 
Cochise  in  the  State  of  Arizona  on  January  22,  1902 
at  9  a.m.  in  Book  6  of  miscellaneous  records  at  pages 
45-62  inclusive. 

Third.  That  upon  information  and  belief  said 
Development  Company  prior  to  the  execution  of  said 
contract,  marked  Exhibit  A,  had  agreed  to  furnish 
The  Tombstone  Consolidated  Mines  Company,  Ltd., 
with  large  sums  of  money,  the  exact  amount  being- 
unknown  to  the  plaintiffs,  to  be  used  by  it  for  the 
purpose  of  developing  certain  mines  within  the  State 
of  Arizona  and  to  carry  on  its  business  and  that  said 
agreement  in  writing,  marked  Exhibit  A,  was  executed 
pursuant  to  and  is  a  part  of  said  agreement  and  to 
provide  a  means  by  which  the  said  Development 
Company  of  America  might  be  able  to  raise  funds 
for  that  purpose. 

Fourth.  That  upon  information  and  belief  said 
agreement  in  writing,  marked  Exhibit  A,  provided, 
among  other  things,  that  the  said  The  Tombstone 
Consolidated  Mines  Company,  Ltd.,  should  issue  and 
deliver  a  series  of  Special-Contract-Bonds  not  exceed- 
ing, in  the  aggregate  par,  the  sum  of  $3,000,000  to 
be  in  the  form  described  in  said  agreement  which 
bonds,  it  had  been  agreed  between  said  parties,  the 
said  Development  Company  of  America  should  sell 
in  various  denominations  to  the  public  and  that 
pursuant  to  said  agreement  the  said  The  Tombstone 
Consolidated  Mines  Company,  Ltd.,  did  issue  and  the 
said  Development  Company  of  America  did  sell  to 
the  public  and  to  a  great  many  persons  said  bonds 
mentioned  in  said  agreement,  marked  Exhibit  A,  to 
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the  par  value  of  about  $3,000,000.  the  exact  amount 
being  unknown  and  among  others  did  issue  and  sell 
one  of  said  Specials  'on!  tact-Bonds  of  the  series  men- 
tioned in  said  agreement,  marked  Exhibit  A,  of  the 
par  value  of  $5000,  dated  July  31st,  1902  to  Amos  F. 
Adams  of  Newton  in  said  County  of  Middlesex  and 
said  Commonwealth,  a  copy  of  which  is  hereto  annexed 
and  marked  Exhibit  B  and  may  be  referred  to  for 
any  and  all  provisions  thereof. 

Fifth.  That  the  said  Amos  F.  Adams  died  on  or 
about  January  4,  1911  leaving  a  will  which  w£fe  dulj' 
proved  and  allowed  by  the  Probate  Court  for  said 
County  of  Middlesex  on  or  about  February  17,  1911 
and  on  said  date  the  said  George  R.  Blinn,  Jesse  P. 
Lyman  and  Merrill  K.  Green  were  duly  appointed 
executors  of  said  will  and  are  the  duly  qualified  and 
acting  executors  and  as  such  are  the  present  holders 
and  owners  of  said  bond  for  $5000  issued  to  the  said 
Amos  F.  Adams  as  aforesaid  and  all  rights  thereto, 
therein  and  thereunder. 

Sixth.  That  said  contract  in  writing  and  said  bond, 
among  other  things,  provides: 

"In  the  event  of  liquidation  or  dissolution  of  the 
Company,  all  Bonds  outstanding  and  unpaid  shall 
be  paid  in  full,  both  as  the  principal  and  accrued 
interest  thereon,  at  the  rate  of  six  per  centum  per 
annum,  before  any  distribution  is  made  of  any  of 
the  assets  of  the  Company  to  the  holders  of  the  stock 
of  the  Company." 

and  in  the  event  of  such  liquidation  or  dissolution, 
"the  obligations  of  this  Bond  shall  immediately  ex- 
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tend  and  attach  to  all  the  Funds  and  other  assets  of 
the  Company  whatsoever." 

"Clause  VI.  It  is  further  agreed  that  the  Com- 
pany will  not  execute,  sign  or  deliver  any  Mort- 
gage, Deed  of  Trust,  Conveyance,  Lease,  Release  or 
Waiver,  or  other  instrument  which  shall,  subject  to 
the  terms  and  conditions  of  this  Agreement,  be  prior 
to  or  in  any  way  give  a  preference  as  against  or  over 
the  rights  of  the  holder  of  this  Bond  or  of  any  other 
Bond  of  like  issue." 

Seventh.  That  upon  information  and  belief  the 
event  of  liquidation  or  dissolution  of  said  The  Tomb- 
stone Consolidated  Mines  Company,  Ltd.,  has  arrived 
in  that  on  or  about  August  10,  1911  it  was  duly  ad- 
judicated a  bankrupt  by  the  District  Court  of  the 
Second  Judicial  District  of  the  Territory  of  Arizona 
having  and  exercising  jurisdiction  under  the  United 
States  Bankruptcy  Laws  and  that  on  or  about  Septem- 
ber 2,  1911  the  defendant  A.  L.  Grow  was  duly  elected 
and  appointed  trustee  in  bankruptcy  of  the  property 
of  said  corporation  and  is  the  duly  qualified  and  acting 
trustee  of  such  property  and  that  on  or  about  Septem- 
ber 22,  1911  the  said  Grow  as  trustee,  as  aforesaid, 
was  duly  authorized  to  continue  the  business  of  the 
said  corporation  and  has  been  carrying  on  the  same  to 
liquidate  and  wind  up  its  affairs  pursuant  to  the  laws 
of  the  United  States  of  America  with  reference  to 
bankruptcy. 

Eighth.  That,  upon  information  and  belief,  at  the 
time  of  such  adjudication  in  bankruptcy  the  said 
bankrupt  owned  real  estate  situated  at  or  near  Tomb- 
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Btone  in  the  County  of  Cochise  and  then  territory  of 

Arizona  and  now  the  State  of  Arizona  a  large  number 
of  lots  of  land,  mines  and  mining  claims  as  per  schedule 
and  description  thereof  hereto  annexed  and  marked 
Exhibil  ('  which  may  be  referred  to  for  any  and  all 
items  and  descriptions  thereof. 

Ninth.  That  upon  information  and  belief,  at  the 
time  of  such  adjudication  in  bankruptcy  the  said 
bankrupt  owned  personal  property  situated  at  or  near 
Tombstone,  in  the  County  of  Cochise  and  then  terri- 
tory of  Arizona  and  now  State  of  Arizona  as  per  sched- 
ule and  description  thereof  hereto  annexed  and  marked 
Exhibil  1)  which  may  be  referred  to  for  any  and  all 
items  and  descriptions  thereof  and  that  all  the  same  is 
located  upon  the  real  estate  described  in  the  preceding 
paragraph  hereof. 

Truth.  That,  upon  information  and  belief,  it  was 
the  intention  and  purpose  of  the  said  The  Tombstone 
Consolidated  Mines  Company,  Ltd.,  and  The  De- 
velopment Company  of  America  when  said  contract 
marked  Exhibit  A  was  executed  and  said  bonds  issued 
thereunder,  including  the  plaintiffs'  bond,  that,  in  the 
(went  of  the  adjudication  in  bankruptcy  of  said  The 
Tombstone  Consolidated  Mines  Company,  Ltd.,  or 
any  other  like  proceeding,  all  holders  of  said  Special- 
Contract-Bonds  should  have  a  first  lien  upon  all  the 
assets  of  said  corporation,  both  real  estate  and  per- 
sonal property,  for  the  payment  of  said  bonds  and  that 
said  bonds  were  sold  by  the  said  The  Development 
Company  of  America  and  said  bankrupt  and  by  per- 
sons claiming  by,  through  or  under  them,  or  either 
of  them,  upon  representations  that  the  holders  of  said 
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bonds,  including  the  plaintiffs'  said  bond,  would  have 
such  first  lien  ratably  and  that  it  was  advertised, 
especially  by  the  fiscal  agent  of  the  said  The  Develop- 
ment Company  of  America,  that  said  bonds  were 
secured  by  properties  which  had  produced  over 
$30,000,000  from  the  surface  to  an  average  depth  of 
500  feet  and  that  the  title  to  the  said  property 
should  in  effect  be  with  such  bondholders  at  all  times 
until  said  bonds  should  have  been  retired  with 
interest. 

Eleventh.  That,  upon  information  and  belief,  since 
the  issuance  of  said  Special-Contract-Bonds  and  es- 
pecially the  plaintiffs'  said  bond,  the  said  The  Tomb- 
stone Consolidated  Mines  Company,  Ltd.,  has  in- 
curred certain  indebtedness  amounting  to  large  sums 
of  money,  considerably  in  excess  of  $1,000,000  either 
through  the  said  The  Development  Company  of 
America  or  otherwise  and  that  the  holders  of  such 
indebtedness,  as  creditors  of  said  bankrupt  are  now 
represented  by  said  trustee  in  bankruptcy,  who  was  the 
Secretary  and  Treasurer  of  said  bankrupt  and  who  now 
seeks,  in  the  interests  of  such  unsecured  creditors,  to 
prevent  the  application  of  the  assets  of  said  bankrupt 
to  the  payment  of  said  Special-Contract-Bonds,  in- 
cluding the  plaintiffs'  said  bond. 

Twelfth.  That  by  the  terms  of  said  bond  the  said 
The  Consolidated  Mines  Company,  Ltd.,  on  the  date 
of  its  said  adjudication  in  bankruptcy  owed  the  plain- 
tiffs, as  executors  as  aforesaid,  the  principal  sum  of 
said  bond  to  wit:  Five  thousand  (5000)  dollars  to- 
gether with  interest  at  the  rate  of  6  per  cent,  per  annum 
from  its  date,  July  31st,  1902,  and  the  said  corporation 
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still  owes  these  plaintiffs  as  executors  as  aforesaid  the 
said  amount  of  Baid  bond  together  with  interest  thereon 
to  this  date  in  full  and  thai  by  the  terms  of  said  bond 
the  said  Adams  as  registered  owner  thereof  would 
have  had.  had  he  survived,  and  the  plaintiffs,  as  ex- 
ecutors of  the  will  of  said  Adams  now  have  a  first  lien 
for  the  payment  thereof  both  as  to  principal  and  in- 
terest as  aforesaid,  including  any  interest  which  may 
hereafter  accrue  on  said  bond,  upon  all  the  funds  and 
assets  of  said  bankrupt  whatsoever  and  wherever  situ- 
ated both  real  estate  and  personal  property  includ- 
ing all  the  real  estate,  personal  property,  rights  and 
privileges  as  hereinbefore  described  and  that  these 
plaintiffs  are  entitled  to  have  said  assets  applied  to  the 
payment  of  their  said  bond. 

Thirteenth.  That,  upon  information  and  belief,  the 
only  way  that  said  property  of  said  bankrupt  may  be 
readied  and  applied  to  the  payment  and  satisfaction 
of  said  bond  is  by  an  order  of  this  Honorable  Court 
for  the  sale  and  disposition  of  the  said  assets  and 
property  or  so  much  thereof  as  may  be  necessary  to 
pay  the  plaintiffs'  claim  as  aforesaid  under  the  process 
of  this  court;  that  the  plaintiffs  have  no  plain,  ade- 
quate and  complete  remedy  at  law  in  the  premises 
and  that  they  bring  this  bill  for  the  benefit  of  them- 
selves to  realize  upon  said  bonds  as  hereinbefore  de- 
scribed and  any  and  all  other  bonds  of  said  series  which 
they  may  now  or  hereafter  own  and  also  for  the  benefit 
of  all  other  holders  and  owners  of  said  Special-Con- 
tract-Bonds of  the  same  series  as  aforesaid  who  may 
desire  to  intervene  and  become  parties  to  these  pro- 
ceedings. 
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Fourteenth.  That  said  Contract  marked  "Exhibit 
A"  was  executed  and  inured  for  the  benefit  of  the 
holders  of  any  of  said  bonds  of  the  series  above  de- 
scribed as  assignees  of  said  The  Development  Com- 
pany of  America  and  that  all  the  terms  and  conditions 
of  such  agreement  in  writing  and  of  said  bonds  are 
binding  upon  all  persons  claiming  under  said  The 
Tombstone  Consolidated  Mines  Company,  Ltd.,  and 
said  The  Development  Company  of  America. 

Wherefore  the  Plaintiffs  prajr  as  follows: 

First:  That  the  Plaintiffs'  claim  against  the  said 
The  Tombstone  Consolidated  Mines  Company,  Ltd., 
under  and  pursuant  to  the  bond,  a  copy  of  which  is 
hereto  annexed  and  marked  "Exhibit  B"  may  be 
established  in  the  sum  of  five  thousand  dollars  with 
interest  at  six  per  cent,  from  July  21st,  1902,  and  that 
the  Plaintiffs  recover  the  same  as  damages  with  their 
costs  and  that  the  process  of  this  Court  issue  therefor. 

Second:  That  the  Plaintiffs'  claims  against  the 
said  The  Tombstone  Consolidated  Mines  Company, 
Ltd.,  under  and  pursuant  to  any  and  all  other  of  the 
said  bonds  of  the  same  series  as  the  one  mentioned 
in  the  last  prayer  which  the  Plaintiffs  now  or  hereafter 
may  own  may  be  established  in  accordance  with  the 
tennis  thereof  with  interest  and  that  the  plaintiffs 
recover  the  amount  thereof  as  damages  with  cols 
and  that  the  process  of  this  Court  issue  therefor. 

Third:  That  it  be  decreed  that  the  Plaintiffs  have 
a  first  lien  upon  all  the  funds,  assets  and  property 
of  said  The  Tombstone  Consolidated  Mines  Company, 
Ltd.,   to  secure  to  them  the  payment   of  all  sums  of 
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money  due  them  under  the  said  Special-Contract- 
Bond  and  any  and  all  other  like  bonds  which  they  may 
now  or  hereafter  own,  ratably  with  all  other  like 
bondholders  who  may  join  in  these  proceedings. 

Fourth:  That  the  plaintiffs  may  have  a  foreclosure 
of  such  lien,  and  to  that  end  that  this  Honorable 
Court  may  order  a  sale  of  all  the  funds,  assets  and 
property  of  said  The  Tombstone  Consolidated  Mines 
Company,  Ltd.,  or  so  much  thereof  as  may  be  found 
necessary,  under  the  process  of  this  Court,  to  obtain 
sufficient  funds  to  pay  the  plaintiffs'  said  claims  and 
the  claims  of  all  other  like  bondholders  who  may  join 
herein. 

Fifth:  To  the  end  therefor  that  the  defendants 
may  if  they  can  show  why  the  plaintiffs  should  not 
have  the  relief  herein  prayed  for,  that  they  under  oath 
individually  and  by  their  proper  officers  and  according 
to  the  best  and  uttermost  of  their  knowledge,  remem- 
brance and  belief,  full,  true,  direct  and  perfect  answers 
make  to  such  of  the  several  interrogatories  hereinafter 
written  as  they  are  required  to  answer,  that  is  to  say: 

Did  the  said  The  Tombstone  Consolidated  Mines 
Company,  Ltd.,  and  said  The  Development  Company 
of  America  enter  into  an  agreement  in  writing  on  or 
about  July  16th,  1901,  whereby  the  said  The  Develop- 
ment Company  of  America  bound  itself  to  furnish 
and  pay  to  said  The  Tombstone  Consolidated  Mines 
Company,  Ltd.,  certain  moneys  in  exchange  for  the 
issuance  and  delivery  of  the  series  of  Special-Contract- 
Bonds  hereinbefore  described  and  if  so,  annex  and  set 
forth  the  full  complete  and  entire  terms  and  conditions 
thereof. 
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Sixth:  And  for  as  much  as  the  Plaintiffs  have  no 
adequate  relief  except  in  a  Court  of  Equity  and  to  the 
end  that  the  Defendants  may  if  they  can  show  why  the 
Plaintiffs  should  not  have  the  relief  herein  prayed  for 
that  the  defendants  make  under  oath,  according  to 
their  best  and  uttermost  knowledge,  remembrance, 
information  and  belief  individually  full,  direct,  true 
and  perfect  answers  to  all  and  singular  the  premises 
and  to  the  several  matters  hereinbefore  set  forth  and 
charged  as  fully,  completely  and  particularly  as  if 
severally  and  separately  interrogated  as  to  each  and 
every  of  said  matters  and  that  they  and  especially  the 
defendant,  A.  L.  Grow,  may  be  compelled  to  render 
an  account  of  all  and  singular  the  property,  estate, 
goods  and  chattels  of  said  The  Tombstone  Consoli- 
dated Mines  Company,  Ltd.,  now  in  his  hands  and 
possession,  in  so  far  as  may  be  necessary  for  the  pur- 
poses hereof. 

Seventh:  May  it  please  your  Honors  to  grant  unto 
the  plaintiffs  a  writ  of  subpoena  out  of  and  under  the 
seal  of  this  Honorable  Court  directed  to  these  defend- 
ants commanding  them  on  a  day  certain  to  appear 
before  this  Honorable  Court  and  make  answer  to  this 
bill  of  complaint  and  to  perform,  stand  to  and  abide 
such  orders  and  decrees  as  may  be  held  against  them 
under  the  penalties  of  the  Law  in  such  cases  made  and 
provided. 

Eighth:  For  such  other  and  further  relief  as  to  this 
Honorable  Court  may  seem  meet  and  as  justice  and 
equity  may  require. 
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United  Si  \  i  bs  of  America 
Commonwealth  of  Massachusetts  |ss. 

<  !oi  niv  of  Suffolk,  J 

I,  George  R.  Blinn,  one  of  the  plaintiffs  above- 
named  make1  oath  and  say  that  I  have  read  the  fore- 
going Bill  of  Complainl  subscribed  by  mo  and  know 
the  contents  thereof  and  that  the  same  is  true  of  my 
own  knowledge,  except  as  to  matters  therein  stated 
to  be  upon  my  information  and  belief,  and  as  to  these 
matters  I  believe  them  to  be  true. 

(Sd)     Geo.  R.  Blinn 

Subscribed  and  sworn  to  Before  me 
this  Twelfth  day  of  December,  a.d.  1912. 

(Sd)     Amos  L.  Taylor 

Notary  Public. 


CONTRACT. 

EXHIBIT  A  (attached  to  Bill  in  Equity). 

This  Agreement,  made  and  entered  into  this  four- 
teenth day  of  December,  1901,  by  and  between  The 
Tombstone  Consolidated  Mines  Company,  Ltd.,  a 
corporation  duly  organized  under  the  laws  of  the  Ter- 
ritory of  Arizona,  (hereinafter  referred  to  as  the  Tomb- 
stone Company)  having  its  principal  office  in  Pres- 
cott  Ariz.,  Party  of  the  First  Part,  and  The  Develop- 
ment Company  of  America,  a  Corporation  duly  or- 
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ganizcd  under  the  laws  of  the  State  of  Delaware,  (here- 
inafter referred  to  as  The  Development  Company) 
having  its  principal  office  in  the  City  of  Dover,  State 
of  Delaware,  and  its  principal  place  of  doing  business 
in  the  City  of  New  York,  State  of  New  York,  Party 
of  the  Second  Part 

WITNESSETH,  That. 

Whereas,  the  Tombstone  Company  has  by  pur* 
chase  become  and  now  is  the  owner  and  holder  of  cer- 
tain option  contracts  for  the  purchase  of,  and  for  min- 
ing leases  on,  certain  mines  and  mining  locations,  to- 
gether with  mining  machinery  and  other  property 
and  improvements  connected  therewith,  and  situate 
in  the  Tombstone  Mining  District,  Cochise  County, 
Arizona,  which  are  more  fully  described  and  set  forth 
in  a  list  thereof  which  is  attached  hereto,  marked  "Ex- 
hibit A"  and  made  a  part  hereof,  and  and 

Whereas  heretofore,  to-wit: — on  the  16th  day  of 
July,  1901,  a  contract  was  entered  into  by  the  terms 
of  which  the  Development  Company,  bound  itself 
to  furnish  and  pay  to  the  Tombstone  Company,  cer- 
tain moneys;  and,  as  a  part  of  the  consideration  ex- 
pressed in  said  contract,  the  Tombstone  Company 
became  bound  to  authorize  and  has  authorized  the 
execution,  issuance  and  delivery  of  a  Series  of  Special- 
Contract-Bonds,  (hereinafter  referred  to  as  Bonds), 
not  to  exceed,  in  the  aggregate  at  par,  the  sum  of  three 
million  dollars  ($3,000,000),  which  bonds,  so  author- 
ized, were  and  are  to  be  in  the  form  and  to  contain  the 
terms,  privileges  and  considerations  set  forth  in  a  copy 
thereof  which,  with  its  coupons  attached,  is  attached 
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hereto,  marked  "Exhibil  B"  and  made  a  part  of  this 
Agreement. 

Now,  Therefore,  in  consideration  of  One  Dollar  in 
hand  paid,  by  cadi  of  the  parties  hereto  to  the  other, 
the  receipt  whereof  is  hereby  acknowledged,  and  in 
consideration  of  the  premises  and  of  the  reciprocal 
rights  and  benefits  accruing  and  to  accrue  to  the 
parties  hereto  and  to  their  assigns  hereunder,  it  is 
agreed  by  and  between  the  Tombstone  Company 
and  the   Development  Company,  as  follows: 

Clause  I.  That  each  and  every  clause  of  the  copy 
of  the  bond  hereto  attached,  marked  "Exhibit  B," 
and  made  part  of  this  agreement,  is  hereby  affirmatively 
adopted  and  made  part  of  this  agi-eement  as  fully  and 
as  completely  as  though  they  were  written  on  the  face 
hereof  at  full  length. 

Clause  II.  It  is  further  agreed  that,  for  the  protec- 
tion and  benefit  of  all  present  or  future  holders  of  said 
bonds  or  any  of  them,  that  this  agreement,  together 
with  its  Exhibits,  shall  be  recorded  and  spread  upon  the 
public  records  of  Cochise  County,  Territory  of  Arizona. 

Clause  III.  It  is  further  agreed  that  this  contract 
shall  bind  and  benefit  the  successors  and  assigns  of 
the  respective  parties  hereto  and  shall  extend  to  and 
benefit  the  holders  of  any  of  the  bonds  of  the  Series 
of  Special-Contract-Bonds  above  mentioned  and  de- 
scribed, as  assignees  of  the  Development  Company. 

In  Witness  Whereof  The  Tombstone  Consoli- 
dated Mines  Company,  Ltd.,  and  The  Development 
Company  of  America  have  caused  their  corporate 
names  to  be  signed  hereto,  respectively,  by  their 
proper   officers,   and   their   respective   corporate   seals 
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to  be  hereunder  affixed  in  duplicate,  on  the  day  and 
year  first  above  written. 

The  Tombstone  Consolidated  Mines  Company, 
Limited, 

By  F.  M.  Murphy,  Vice  Pres't, 
And  by  Henry  M.  Robinson,  Secy. 
[Seal]  Party  of  the  First  Part. 

The  Development  Company  of  America 

By  E.  H.  Hooker,  Vice  Pres. 
And  by  Jno.  B.  Leake,  Secy. 
[Seal]  Party  of  the  Second  Part. 

State  of  New  York    I 
County  of  New  York) 

On  the  14th  day  of  December  in  the  year  nineteen 
hundred  one,  before  me  personally  came  Henry  M. 
Robinson  and  Frank  M.  Murphy,  to  me  known,  who 
being  by  me  duly  sworn  did  depose  and  say  that  he 
the  said  Henry  M.  Robinson  resided  at  Wick  Avenue 
in  the  City  of  Youngstown,  State  of  Ohio;  that  he 
the  said  Frank  M.  Murphy  resided  in  the  City  of 
Prcscott,  Territory  of  Arizona;  that  he  the  said  Frank 
M.  Murphy  is  the  Vice  President  and  he  the  said 
Henry  M.  Robinson  is  the  Secretary  of  The  Tomb- 
stone Consolidated  Mines  Company,  Limited,  the  cor- 
poration described  in  and  which  executed  the  above 
instrument,  as  Party  of  the  First  Part;  that  he  the 
said  Frank  M.  Murphy  and  he  the  said  Henry  M. 
Robinson  knew  the  seal  of  said  corporation;    that  the 
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real  affixed  to  said  instrument  was  such  corporate 
seal;  thai  it  was  bo  affixed  by  order  of  the  Executive 
Committee  of  said  corporation  and  thai   they  signed 

their  names  thereto  by  like  order. 

!\    Wiiakss   Whereof,    I    have   hereunto  set   my 

hand  and  affixed  my  official  seal. 

(  "has.  E.  Hunter, 
Notary  Public  in  New  York 
IBbal]  County,  New  York. 


ss. 


State  of  New  York 
County  of  New  York 

<>n  the  14th  day  of  December  in  the  year  nineteen 
hundred    one,    before    me   personally    came    Elon    H. 
Hooker  and  John  B.  Leake,  to  me  known,  who  being 
by  me  first  duly  sworn   did  depose  and  say  that  he 
the  said   Elon  H.   Hooker  resided  at  #118  Riverside 
Drive,  in  the  City  of  New  York,  State  of  New  York; 
that  he  the  said  John  B.  Leake  resided  at  119  West 
95th  Street,  in  the  City  of  New  York,  State  of  New 
York;    that  he  the  said  Elon  H.  Hooker  is  the  Vice 
President    and   he    the    said    John    B.    Leake    is    the 
Secretary  of  The  Development  Company  of  America, 
the  corporation  described  in  and  which  executed  the 
above  instrument,  as  Party  of  the  Second  Part;    that 
he  the  said  Elon  H.  Hooker  and  he  the  said  John  B. 
Leak  knew  the  seal  of  said  corporation;   that  the  seal 
affixed   to  said  instrument  was  such  corporate  seal; 
that  it  was  so  affixed  by  order  of  the  Executive  Com- 
mittee of  said  corporation  and  that  they  signed  their 
names  thereto  by  like  order. 
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In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal. 

Chas.  E.  Hunter 
Notary  Public  for  New  York 
[Seal]  County,  New  York. 

"EXHIBIT  A"  (attached  to  Contract). 

First:  An  option  for  the  purchase  of  the  property 
formerly  belonging  to  the  Grand  Central  Mining  Com- 
pany, and  now  standing  in  the  name  of  Martyn  Bon- 
nell,  consisting  of: 

Alkey  Shorty 

Hidden  Treasure  Maine 

Last  Chance  No.  2        Mexican 
Silver  Thread  Revenue 

Chance  Contact 

Standard  Triple  Ex 

Moonlight  Emerald 

Naumkeag  Grand  Dipper 

Extacy  Brother  Jonathan 

Grand  Central 

The  Cocopah  Mining  Claim 

The  Central  Mining  Claim 

The  Lowell  Mining  Claim 

The  North  Point  Mining  Claim 

The  Boss  Mining  Claim 

Those  two  certain  dwelling  houses,  three  small 
houses,  one  stable  building,  assay  office,  shop,  boiler 
house,  and  one  hoisting  engine  partly  erected,  situated 
upon  the  Grand  Central  Mine. 
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One  dwelling  bouse,  one  Bhafl    bouse  and  one  hoist- 
ing engine,  situated  on  the  Maine  Mine 
One  Bhafl  house,  one  hoisting  engine  and  boilers  and 

three  small  houses  situated  on  the  Emerald  Mine. 
One  shafl  house  with  engine  and  boiler,  situated  upon 
the  Silver  Thread  Mine. 

One  engine  and  boiler,  one  shop  and  one  ore  house, 
situated  upon  the  Chance  .Mine. 
One  boiler  house  with  boiler,  situated  upon  the  Boss 
Mining  ( 'laim. 

One  thirty  stamp  Quartz  Mill,  situated  on  the  San 
Pedro  River,  near  the  town  of  Fairbank,  known  as 
the  ( Jrand  Central  Mill. 

All  the  tools,  lathes  and  old  machinery  now  on  the 
dumps  and  upon  the  property  hereinbefore  described. 
St  cond:  An  option  for  the  purchase  and  lease  of 
the  claims  formerly  owned  by  The  Tombstone  Mining 
and  Milling  Company,  now  standing  in  the  name  of 
Waldrum  J.  Cheney,  consisting  of  certain  mining- 
claims  located  in  the  Tombstone  District,  a  list  of 
which  is  as  follows,  to  wit: 

Way  Up  Defense 

Gilded  Age  East  Side 

Mountain  Maid  Tribute 

Goodenough  East  Side  No.  2 

Toughnut  Lucky  Cuss 

Girard  McCann 

North  Sulphuret  Owl's  Nest 

West  Side  The  Owl's  Last  Hoot 
and  two  others. 

Third:    A  contract  of  option  and  lease  on  certain 
property  owned  by  The  Contention  and  Consolidated 
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Mining  Company,  consisting  of  certain  mining  claims 
located  in  the  Tombstone  District,  as  follows,  to-wit: 

Contention  Claim 

Flora  Morrison 

South  Sulphuret, 

and  one  other. 

Fourth:  A  contract  and  option  of  purchase  of  cer- 
tain property  owned  by  the  Head  Centre  and  Tran- 
quility Mining  Company,  consisting  of  that  part  only 
of  certain  mining  claims  located  in  The  Tombstone 
District  as  follows,  to  wit: 

Tranquility 
Head  Centre 
Yellow  Jacket 
Fortuna 

which  lies  below  a  horizontal  plane  470  feet  below  the 
collar  of  the  Tranquility  shaft. 

Fifth:  A  contract  of  option  and  lease  on  certain 
property  owned  by  The  Empire  Mining  and  Milling 
Company  consisting  of  certain  mining  claims  located 
in  the  Tombstone  District  as  follows,  to  wit: 

Empire  Claim 

Sixth:  A  contract  of  option  and  lease  on  certain 
property  owned  by  The  Contentment  Mining  and 
Milling  Company,  consisting  of  certain  mining  claims 
located  in  the  Tombstone  District. 

Seventh:  An  option  for  the  purchase  of  the  Vizina 
Claim,  located  in  the  Tombstone  District. 

Eighth:  An  option  for  the  purchase  of  the  Poor 
Claim,  located  in  the  Tombstone  District. 
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"EXHIBIT   B"  (attached  to  Contract). 

(Copy  of  Bond.) 
No.  Amount, 

Total  authorized  issue  Special-Contract-Bonds  not 
to  exceed  at  par  $3,000,000  Capital  Stock  $15,000,000. 
— Corporation  of  Arizona. 

The  Tombstone  Consolidated  Mines  Company  Limited. 
"Exhibit  B."  Special  Contract  Bond. 

Know  all  men  by  these  presents;  That  The 
Tombstone  Consolidated  Mines  Company,  Limited 
(hereinafter  referred  to  as  the  Company)  a  corporation 
duly  organized  and  existing  under  the  laws  of  Arizona, 
has  by  a  resolution  of  its  Board  of  Directors  author- 
ized the  issuance  and  sale  of  a  series  of  Special-Contract- 
Bonds,  which  shall  not  exceed,  at  par,  the  aggregate 
sum  of  Three  Million  Dollars  ($3,000,000)  and  shall 
be  numbered  consecutively  from  one  (1)  upwards,  and 
be  of  like  terms  and  tenor,  except  as  to  their  respec- 
tive amounts.  The  holders  of  said  Special-Contract- 
Bond,  or  any  of  them,  shall  have  the  same  rights  in  all 
matters  relating  to  payment  of  interest  or  of  the  prin- 
cipal of  said  Bonds,  without  priority  or  preference. 
The  principal  of  each  Bond  shall  be  divided  into 
twenty  equal  parts  and  be  represented  by  a  like  num- 
ber of  coupons  thereto  attached. 

Be  it  Further  Known,  that  for  value  received, 
the  Company  hereby  agrees  to  pay  to  the  registered 
holder  of  this  Special-Contract-Bond,  which  is  of  the 
above  series  and  issue,  and   is  of   the  par  value  of 


60  Thomas  W.  Synnott  vs. 

Dollars,  the  face  value 
hereof  in  Gold  coin  of  the  United  States  of  America, 
of  the  present  weight  and  fineness,  or  its  equivalent, 
and  is  payable  in  twenty  equal  installments  represented 
by  the  attached  coupons,  from  and  out  of  a  Retire- 
ment Fund,  created  from  the  net  surplus  earnings  of 
the  Company  as  hereinafter  stipulated,  at  the  times 
and  upon  the  terms  and  conditions  hereinafter  stated, 
but  not  otherwise;  also  that  the  company  agrees  to 
pay  to  the  registered  holder  hereof,  in  like  gold  coin, 
from  an  Interest  Fund  created  from  the  net  surplus 
earnings  of  the  Company,  as  hereinafter  stipulated 
and  not  otherwise,  interest  on  the  face  value  of  this 
Bond  or  so  much  thereof  as  may  from  time  to  time  re- 
main unpaid,  at  the  rate  of  six  per  centum  per  annum 
payable  semi-annually  in  equal  installments  on  the 
first  days  of  January  and  July  in  each  3'ear  before  any 
dividends  are  paid  on  the  stock  of  the  Company.  All 
payments  of  principal,  interest  and  dividends  are  to  be 
made  by  the  Company  at  its  office  in  New  York  City, 
Prescott,  Arizona,  or  at  the  office  of  The  Manhattan 
Trust  Company  in  New  York  City. 

Be  it  Further  Known,  that  this  Bond  has  been 
duly  registered  in  the  name  of  the  holder  by  the  duly 
authorized  Registrar  and  Transfer  Agent  of  the  Com- 
pany; that  this  Bond  is  negotiable,  but  is  transferable 
only  by  the  registered  holder  or  by  a  duly  authorized 
attorney,  on  the  books  of  the  Company  as  kept  by  its 
Transfer  Agent,  and  such  transfer  similarly  noted  on 
this  Bond. 

Be  it  Further  Known,  that  the  terms  and  con- 
ditions governing  the  paj'inent  of  this  Bond,  and  the 
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paymenl  of  the  installment  coupons  hereto  attached, 
and  the  interest  hereon,  arc  endorsed  on  the  back 
hereof  and  arc  hereby  expressly  made  a  part  of  this 
Agreement,  as  much  bo  as  it  they  were  fully  written 
on  the  lace  of  this  Bond,  and  that  this  Special-Con- 
tract-Bond  shall  not  he  valid  or  obligatory  for  any 
purpose  until  the  Certificate  endorsed  on  the  back 
hereof,  has  been  duly  signed  by  the  Registrar  of  the 
(  'ompany. 

In  Witness  Whereof,  The  Tombstone  Consoli- 
dated Mines  Company,  Limited,  has  caused  this 
Special-Contract-Bond  to  he  signed  by  its 

President  and 
Secretary,  and  its  corporate  seal  to  be  hereunto  affixed, 
ami  the  annexed  coupons  to  be  signed  by  its  Treasurer, 
this  day  of  190  . 


President. 


Secretary. 


(On  inside  of  bond.) 
Terms  and  Privileges  of  Special  Contract  Bond. 

This  Special  Contract  Bond  (hereinafter  referred  to 
as  Bond),  as  well  as  all  others  of  the  same  series,  is 
authorized,  sold  and  issued  by  the  Tombstone  Con- 
solidated Mines  Company,  Limited,  (hereinafter  re- 
ferred to  as  the  Company),  and  has  been  purchased  and 
accepted  by  the  holder  hereof,  for  himself  and  assigns, 
subject  to  the  following  terms  and  conditions;  that  is 
to  say ; 

Clause  I.  The  net  proceeds  derived  from  the  sale 
of  this  and  other  Bonds  of  the  same  issue,  shall  be  held 
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in  the  Treasury  of  the  Company,  or  be  strictly  applied 
by  the  Company  to  the  purchase  of  any  or  all  of  the 
properties  and  mining  claims  at  Tombstone,  Arizona, 
now  under  contract  by  it;  and  independently  or  with 
some  separate  company  organized  for  such  purpose, 
to  the  cost  of  construction,  maintenance,  or  control  of  a 
railroad  to  be  used  in  connection  with  said  properties, 
or  to  the  purchase  of  stock  or  bonds  in  such  a  railroad 
company,  all  as  the  Board  of  Directors  of  the  Com- 
pany may  or  may  not  deem  advisable;  and  to  the 
acquisition  of  such  other  mining  claims  and  properties 
as  the  Company  msiy  decide  to  secure ;  and  to  the  pur- 
chase, installation  and  maintenance  of  suitable  mining 
and  milling  machinery,  for  the  development  and  opera- 
tion of  all  such  properties,  as  are  now  under  contract, 
or  hereafter  may  be  acquired  or  controlled,  in  connec- 
tion with  the  business  of  the  Company,  and  to  all 
legitimate  and  reasonable  expenditures  in  connection 
therewith;  or  for  any  other  purpose  or  object,  for  which 
the  Company  was  incorporated,  whenever  such  ex- 
penditures shall  have  been  first  approved  by  the  Com- 
pany, and  for  such  other  purpose  or  object  only. 

Clause  II.  Out  of  the  earnings  of  the  Company  the 
Board  of  Directors  or  Executive  Committee  shall  create 
and  maintain  certain  special  funds  for  the  particular 
uses  and  held  under  the  particular  names  as  hereafter 
in  this  clause  set  forth,  to  wit: 

(a)  An  Operating  Fund,  for  carrying  on  the  current 
business  of  the  Company,  which,  in  the  opinion  of  the 
Board  or  Committee,  shall  be  sufficient  for  such  pur- 
pose, but  shall  not  exceed  at  any  one  time  the  sum  of 
Three  Hundred  Thousand  ($300,000)  Dollars. 
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b  An  Interest  Fund,  which,  in  the  opinion  of  the 
Hoard  or  Committee,  shall  be  sufficient   to  promptly 

meet  and  pay  the  semi-annual  interest  payments  on 
all  Bonds  outstanding  and  unpaid,  but  which  fund 
shall  not  exceed  at  any  one  time  the  sum  of  Ninety 
Thousand  ($90,000)  Dollars;  it  being  hereby  expressly 
agreed  and  understood  that  no  payment  of  interest  is 
promised  or  shall  be  made  hereunder,  except  from  and 
out  of  the  Interest  Fund,  in  this  Clause  named,  and 
that  said  Fund  shall  be  created  and  maintained  solely 
from  the  surplus  earnings  of  the  Company  as  herein 
set  forth  and  not  otherwise. 

A  Retirement  Fund,  from  which  shall  be  paid, 
from  time  to  time,  the  installment  coupons  attached 
to  all  Bonds  issued  and  sold,  and  to  which  shall  be 
transferred  all  net  surplus  earnings  of  the  Company 
not  required  for  the  creation  and  maintenance  of  the 
special  funds  hereinbefore  named,  or  for  the  pay- 
ment of  dividends  upon  the  stock  of  the  Company, 
which  stock  dividends  shall  not  be  cumulative,  and 
shall  not  exceed  four  per  centum  per  annum,  until 
such  time  as  all  Bonds  issued  by  the  Company  shall 
have  been  paid  and  redeemed. 

Clause  III.  The  earnings  of  the  Company  under 
the  supervision  and  within  the  judgment  and  discre- 
tion of  the  Board  of  Directors  or  Executive  Committee, 
shall  be  used,  paid  and  applied  for  the  following  pur- 
poses, but  only  in  the  order  herein  in  the  clause  stated; 
that  is  to  say; 

(a)  All  current  expenses  of  the  Company  shall  be 
paid  or  provided  for,  and  the  Operating  fund  at  all 
times  be  kept  as  nearly  unimpaired  as  the  earnings  of 
the  Company  will  permit. 
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(o)  All  earnings  yet  remaining  shall  be  used  and 
applied  to  the  payment  of  all  interest  installments, 
due  on  all  Bonds  outstanding  and  unpaid,  and  to  keep 
the  Interest  Fund  for  such  purpose  at  all  times  as 
nearly  unimpaired  as  the  earnings  of  the  Company 
available  for  such  purpose  will  permit. 

The  interest  on  this,  and  all  other  Bonds  of  like  issues, 
shall  be  cumulative  and  shall  be  payable  semi-annually, 
on  the  first  days  of  January  and  July  of  each  year, 
at  the  rate  of  six  per  centum  per  annum  on  their  par 
value,  or  any  unpaid  portion  thereof.  Should  the 
surplus  or  net  profits  arising  from  the  business  of  the 
Company  and  available  for  the  Interest  Fund  herein 
named  according  to  the  terms  of  this  agreement, 
prior  to  any  interest  day,  be  insufficient  to  pay  the 
interest  then  due  on  this  and  other  Bonds  of  the  same 
series,  such  interest  shall  be  payable  from  future  profits 
available  for  and  in  such  Fund,  and  no  dividend  shall 
at  any  time  be  paid  upon  the  stock  of  the  Company, 
until  the  full  amount  of  interest  at  the  same  rate  of 
six  per  centum  per  annum,  up  to  that  time,  upon  the 
par  value  of  all  Bonds,  outstanding  and  unpaid,  shall 
have  been  paid  or  set  apart  for  payment. 

(c)  All  earnings  of  the  Company  yet  remaining 
may,  within  the  discretion  of  the  Board  or  Committee, 
he  used  in  the  payment  of  dividends  on  the  stock  of 
the  Ccmpany,  but  at  a  rate  of  not  to  exceed  four  per 
cciil uni  per  annum,  which  stock  dividends  shall  not 
be  cumulative,  and  shall  not  exceed  the  limit  herein 
named  until  all  Bonds  issued  and  outstanding  with 
accrued  interest,  shall  have  been  fully  paid,  as  herein 
provided. 
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Ml  earnings  of  the  Company  still  remaining 
Bhall  be  transferred  to  the  Retiremenl  FiukI.  and 
whenever  the  cash  on  hand  in  said  Fund  shall  equal 
one-twentieth  of  the  face  value  of  all  Bonds  then  out- 
standing and  unpaid,  the  Company  shall  promptly 
pay  and  retire  one  of  the  installment  coupons  of  this 
Bond  and  one  of  the  installment  coupons  of  all  other 
Bonds  of  this  series  then  outstanding  and  unpaid. 

Whenever  a  sufficient    sum  shall   have  accumulated 
in   said    Retirement    Fund   for  such   purpose,   written 
notice  thereof  shall  he  promptly  mailed  to  all  registered 
holders  of  outstanding  Bonds,  according  to  the  last 
address  given  and  shown  by  the  books  of  the  Company, 
and  the  sums  necessary  to  retire  one  installment  cou- 
pon on  each  of  the  said  outstanding  Bonds,  shall  be 
deposited    with    the    Manhattan    Trust   Company   of 
New  York  City,  or  with  its  successor  or  successors  in 
the    trust     i  hereinafter   called    the    Trust    Company), 
in  trust  for  and  subject  to  the  order  of  each  of  such 
registered  holders,  and  each  of  such  installment  cou- 
pons shall  be  paid,  upon  presentation  and  surrender, 
at  the  offices  of  The  Trust  Company;  and  interest  upon 
so  much  of  each  of  said  Bonds  as  the  amount  deposited 
will  redeem  and  pay,  shall  cease  from  and  after  ten 
days  subsequent  to  the  mailing  of  said  notice.     Upon 
surrender  of  said  coupons,  they  shall  be  cancelled  by 
the  Trust  Company,  and  the  payment  thereof  shall  to 
such  extent  constitute  a  payment  of  this  and  other 
outstanding  Bonds  of  the  same  series  and  issue. 

All  monies  so  deposited  for  the  payment  of  such 
•oupons  shall  be  held  by  The  Trust  Company  at  the 
"isk  of  the  holder  of  this  and  other  like  Bonds,  from 
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and  after  the  expiration  of  ten  days  subsequent  to  the 
mailing  of  such  notice.  The  Company  in  lieu  of  de- 
positing such  funds  with  the  Trust  Company  as  herein 
provided,  shall  have  the  right,  upon  the  giving  of 
proper  written  notice,  to  make  direct  payment  of  such 
coupons  out  of  the  Retirement  Fund  of  the  Company, 
at  its  office  in  New  York  City  or  Prescott,  Arizona,  and 
with  like  effect,  as  if  paid  through  the  Trust  Com- 
pany. 

The  determination  of  the  Board  of  Directors  or 
Executive  Committee  with  reference  to  the  application, 
use,  distribution  and  payment  of  the  earnings  of  the 
Company  as  in  this  clause  indicated,  when  made  in 
good  faith,  shall  be  conclusive  and  binding  upon  the 
holders  of  all  Bonds,  issued,  outstanding  and  unpaid. 

Clause  IV.  The  Company  reserves  the  right  to  re- 
tire all  Bonds,  issued  and  outstanding,  at  any  interest 
paying  date  after  June  1st,  1902,  by  the  payment  of 
the  full  face  value  of  such  Bonds,  together  with  all 
accrued  and  unpaid  interest  at  the  rate  of  six  per  cen- 
tum per  annum  up  to  such  time.  Provided,  the  Com- 
pany shall  not  exercise  this  right  of  redemption  as  to 
any  number  of  Bonds  less  than  the  whole  number  then 
issued,  outstanding  and  unpaid.  Provided,  further, 
that  notice  of  the  Company's  desire  to  retire  such 
Bonds  shall  be  mailed  to  the  registered  holder  of  the 
same  at  least  thirty  days  before  the  interest  date  fixed 
for  such  retirement;  also  that  the  Company  has 
deposited  at  the  same  time  with  the  Trust  Company, 
at  its  offices  in  New  York  City,  or  holds  for  such  speci- 
fic purpose  in  the  Retirement  Fund  of  the  Company, 
a  sufficient  sum  to  meet  and  pay  all  of  the  said  Bonds, 
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or  any  amount  remaining  due  thereon.  Alter  such  date, 
if  such  notice  shall  have  been  given  and  if  a  sufficient 
deposit  of  money  has  been  made,  or  is  so  held,  as  herein 
required,  Buch  notice  and  deposit  or  holding  shall  con- 
stitute a  full  payment  of  this  Bond,  and  of  all  other 
bonds  of  like  issue  and  all  interest  thereon  from  such 
time  shall  cease;  and  the  money  so  placed  with  the 
Trust  Company,  or  held  in  the  Retirement  Fund  of 
the  Company,  shall  thereafter  he  held  at  the  risk  of 
the  holder  of  this,  and  of  all  other  Bonds  of  like  issue. 

Clause  Y.  In  the  event  of  liquidation  or  dissolu- 
tion of  the  Company,  all  Bonds  outstanding  and  un- 
paid shall  be  paid  in  full,  both  as  the  principal  and 
accrued  interest  thereon,  at  the  rate  of  six  per  centum 
per  annum,  before  any  distribution  is  made  of  any  of 
the  assets  of  the  Company  to  the  holders  of  the  stock 
of  the  Companj^. 

Clause  VI.  It  is  further  agreed  that  the  Company 
will  not  execute,  sign  or  deliver  any  Mortgage,  Deed 
of  Trust,  Conveyance,  Lease,  Release  or  Waiver,  or 
other  instrument  which  shall,  subject  to  the  terms  and 
conditions  of  this  Agreement,  be  prior  to  or  in  any  way 
give  a  preference  as  against  or  over  the  rights  of  the 
holder  of  this  Bond  or  of  any  other  Bond  of  like  issue. 

Clause  VII.  It  is  expressly  agreed  and  understood 
by  the  holder  of  this  Bond  that  the  obligation  hereby 
created  is  solely  against  the  Company  as  such,  and  is 
only  against  the  Retirement  Fund  created  from  the 
surplus  earnings  of  the  Company,  as  hereinbefore 
stipulated.  Provided  that  in  the  event  of  liquidation 
or  dissolution  of  the  Company,  the  obligations  of  this 
Bond  shall  immediately  extend  and  attach  to  all  the 
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Funds  and  other  assets  of  the  Company  whatsoever, 
as  in  Clause  V.  of  this  instrument,  above  stipulated 
and  set  forth.  The  Company  further  covenants  and 
agrees  that  the  total  Bonds  of  this  issue  outstanding 
at  any  time  and  as  a  unit  shall  be  deemed  and  taken, 
subject  to  and  in  accordance  with  the  conditions  here- 
inbefore set  forth,  to  control  the  title  to  all  the  property 
of  the  Company,  real  and  personal,  and  of  every  kind 
and  nature  and  for  the  enforcement  thereof  the  Com- 
pany hereby  declares  and  acknowledged  that  it  holds 
all  its  rights,  interests  or  title  in  and  to  any  and  all  real 
and  personal  property,  of  every  kind  and  nature  what- 
soever, now  held  or  which  may  be  hereafter  acquired 
by  it,  subject  to  and  in  accordance  with  the  aforesaid 
conditions,  and  that  the  Company  has  caused  a  copy 
of  this  Special-Contract-Bond  to  be  duly  filed  and 
recorded  in  the  County  of  Cochise,  Territory  of  Arizona, 
in  which  the  properties  of  the  Company  are  situate. 

Clause  VIII.  This  Bond  is  authorized,  sold,  issued 
purchased  and  accepted  upon  the  terms  and  conditions 
hereinbefore  stated,  and  none  other,  and  no  officer, 
agent,  or  other  representative  of  the  Company  shall 
have  the  power  to  waive  or  modify  any  provision  or 
condition  of  this  Agreement,  or  to  add  any  other  pro- 
vision or  condition  thereto. 

(Attached  to  Bond.) 

Installment  Coupon  of  The  Tombstone  Consoli- 
dated Mines  Company,  Limited. 
No. 

This  Coupon  is  one  of  twenty  coupons  of  like  term 
and  tenor  and  represents  one  twentieth  of  the  prin- 
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eipal  of  Special-!  'ontract-Bond  No.  to  which 

it.  with  the  other  nineteen  coupons  thereto  belonging 
is  attached.     Paymenl    hereof  will  constitute  a  pay- 
ment   of  one   twentieth   of  said   Special-Contract-Bond 
as  provided  by  the  terms  hereof. 
Payment  of  this  Coupon  in  the  sum  of 

Dollars  will  he  made  by  the 
Tombstone  Consolidated  Mines  Company,  Limited, 
from  the  Retirement  Fund  of  said  Company  created 
in  the  manner  and  applicable  to  the  payment  hereof  as 
per  the  terms  and  conditions  stipulated  in  the  attached 
Bond  and  not  otherwise.  Pa3-ment  hereof  will  be 
made  only  upon  its  surrender  and  cancellation  at  the 
office  of  the  ( 'oinpany  in  New  York  City,  Prescott, 
Arizona,  or  at  the  office  of  the  Manhattan  Trust 
Company  in  New  York  City  according  to  and  upon 
notice  given  to  the  registered  holder  of  the  Special- 
Contract-Bond  to  which  it  is  attached  informing  the 
holder  that  the  amount  hereof  is  held  or  has  been  de- 
posited for  the  payment  and  redemption  of  this  cou- 
pon all  as  provided  in  said  Special-Contract-Bond. 

Treasurer. 

Endorsement. 

This  is  to  certify,  that  the  within  Special-Con- 
tract-Bond is  one  of  the  series  and  issue  authorized  by 
The  Tombstone  Consolidated  Mines  Compan}r, 
Limited,  and  is  of  the  par  value  of 

Dollars;  that  the  par  value  of  this 
Bond  when  added  to  the  par  value  of  all  the  Special- 
Contract-Bonds  of    said  series    and    issue    heretofore 
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issued,  sold  and  outstanding,  does  not  exceed  the 
total  sum  of  Three  Million  ($3,000,000)  Dollars,  and 
that  the  same  has  been  duly  registered  in  the  name  of 
the  owner  and  such  registration  properly  noted  here- 
on. 

American  Finance  &  Trust  Company. 
By 

Registrar. 

IN  WHOSE  NAME 
DATE  OF  REGISTRY  REGISTERED  TRANSFER  AGENT 


Filed  and  recorded  at  request  of  H.  Gray  Jan.  22, 
1902  at  9:00  a.m.,  in  Book  6  of  Miscellaneous  Records 
at  pages  45  to  02  inclusive. 
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Si  \  1 1     mi     AiUZON  \. 


Coi  \  n  "i  <  !o<  hise. 

[,  Owen  E.  Murphy,  County  Recorder  in  and  for 
the  County  and  State  aforesaid,  do  hereby  certify 
thai  I  have  compared  the  annexed  and  foregoing  copy 
with  the  original  Agreement  between  The  Tombstone 
Consolidated  Minks  Company,  Ltd.,  and  The  De- 
VXLOPMENT  Company  <>f  America,  filed  for  record 
in  my  ofliee  on  the  22nd  day  of  Jan.  1902,  at  9:00  a.m., 
and  recorded  in  Book  G  of  Miscellaneous  records  at 
pages  45  to  62  inclusive,  and  that  the  same  is  a  full, 
true  and  correct  copy  of  said  original  and  of  the  whole 
thereof. 

( riven  under  my  hand  and  seal  of  office  this  26th 
day  of  August,  a.d.  1912. 

Owen  E.  Murphy 

County  Recorder. 
Recorder 
[Seal] 
Cochise  County,  Arizona. 


Note. — Exhibit  B  attached  to  Bill  in  Equity  was  copy  of  bond 
here  sued  upon,  and  is  not  included  here. 


EXHIBIT   C  (attached  to  Bill  in  Equity). 

Schedule  of  Real  Estate  belonging  to  The  Tomb- 
stone Consolidated  Mines  Company,  Ltd. 

List  of  lots  of  land  in  the  City  of  Tombstone,  Cochise 
County,  Arizona.     The  names  preceding  numbers  of 
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lots  being  names  of  mining  claims  upon  which  said 
lots  are  situated: 

Gilded  Age:     Lots  17,  18,  19,  20,  21,  22,  23  and  24, 

in  Block  6,   part  of  lot  23,   Block  5. 

being  40  feet  off  S.  E.  end. 
Way  Up:  Lots  17  to  24,  inclusive,  Block  8. 

Silverbelt:       Lots  1,  2,  23  and  24  in  Block  25. 
Silverbelt:       Lots  2  to  9,  inc.,  and  16  to  19,  inc., 

in  Block  24. 
Banner:  Lot  1;   lots  5  to  13,  inc.,  and  16  to  20, 

inc.,  in  Block  38. 
Banner:  Lots  5  to  9  inc.,  Block  50. 

Banner:  Lots  5  to  14,  inc.,  and  lots  19  and  20, 

in  Block  51. 
Banner:  Lots  4  to  24,  inc.,  in  Block  65. 

Empire:  Lots  9,  (part  of),  10,  11,  12,  13,  14,  15 

and  16,  Block  8. 
Empire:  Part  of  lot  15  and  all  of  lots  16  to  22, 

both  inclusive,  in  Block  23. 
Empire:  Lots  1  to  9  inc.,  in  Block  9. 

Empire:  Part  of  lot  19,  and  all  of  lots  20,  21,  22 

and  23  in  Block  24. 
Vizina:  Lots  1  to  10,  inc.,  in  Block  S. 

Lots  9  and  10  in  Block  18. 
Value  of  same,  with  improvements,  said 

to  be $25,000.00 


List  of  mines  and  mining  claims,  located  in  Cochise 
County,  Arizona,  with  book  and  page  where  patent 
is  recorded,  Deeds  of  Mines,  and  where  patent  is  not 
recorded,  or  claims  are  not  patented,  where  location 
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Dotice  is  recorded  in  Records  of  Mines,  in  the  office 
of  the  ( 'ount  v  Recorder  of  ( !ochise  ( Jounty,  Arizona. 


Addii: 


Lol  <>1       Tran.    Record    of    Mines, 
121,  Hook  7; 
Tran.  R.  M.  1-490; 


Aim  i 

Lol  43 

12  Deeds  of  Mines,  261; 

A  1.1  A 

Lot  109 

7  Deeds  of  Mines,  405; 

Ai  nt  Sally 

Tran.    Records  of  Mines, 

7-47  and 
Book  1,  R.  M.  523; 

Banner 

Lot  185 

15  Deeds  of  Mines,  386; 

Box  Ton 

Tran.  Records  of  Mines, 
1-209; 

Boss 

Lot  191 

14  Deeds  Mines,  594; 

Blue  Money 

Lot  81 

15  Deeds  Mines,  458; 

Buffalo 

32  R.  M.  254; 

Bio  Comet 

5  Records  of  Mines,  472; 

Brother  Jona- 

than 

Lot  153 

8  Deeds  of  Mines,  at  page 
530; 

Buckskin 

29  Records  of  Mines,  179; 

CO.  D. 

Lot  215 

15  Deeds  of  Mines,  108; 

COCOPAH 

Lot  82 

6  Deeds  of  Mines  at  page 
440; 

Content 

Lot  69 

15  Deeds  of  Mines,  297; 

Contentment 

Lot  68 

15  Deeds  of  Mines  at  page 
300; 

Contact 

Lot  175 

9  Deeds  of  Mines,  p.  536; 

Contention 

Lot  37 

Tran.  D.  of  M.  3-394; 

Cornell 

22  Records  of  Mines,  471 ; 

Chance 

Lot  187 

11  Deeds  of  Mines,  550; 

(  'fatral 

Tran.  R.  of  M.  6-662; 
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Defense 

Lot  88 

14  Deeds  of  Mines,  289; 

East  Side 

Lot  89 

14  Deeds  of  Mines,  272; 

East  Side  Num- 

ber 2 

Lot  124 

14  Deeds  of  Mines,  278; 

Emerald 

Lot  157 

8  Deeds  of  Mines  at  page 
600; 

Empire 

Lot  46 

11  Deeds  of  Mines,  76; 

Extacy 

Lot  77 

8  Deeds  of  Mines,  87; 

Escondido 

9  Records  of  Mines  at 
page  205; 

EULAH 

5  Records  of  Mines,  272; 

Flora  Dora 

15  Records  of  Mines,  562; 

Flora  Morri- 

son 

Lot  74 

8  Deeds  of  Mines  at  page 
177; 

Fortuna 

Tran.  Rec.  of  Mines,  1-391 ; 

First   South  Ex 

tension  Tough 

nut 

5  Deeds  of  Mines,  1; 

Grand  Central 

Lot  42 

5  Deeds  of  Mines,  24; 

Grand  Dipper 

Lot  148 

8  Deeds  of  Mines  at  page 
606; 

Girard 

5  Deeds  of  Mines,  1 ; 

Gilded  Age 

Lot  52 

9  Deeds  of  Mines,  34; 

GOODENOUGH 

Lot  87 

14  Deeds  of  Mines,  311; 

Hard  Up 

Lot  120 

Tran.  Rec.  of  Mines,  1-260; 

Hawkeye 

Tran.  R.  of  M.  3-437  and 
14  R.  M.  52; 

Heral 

Lot  83 

15  Deeds  of  Mines,  261; 

Head  Center 

Tran.  R.  of  M.  1-249; 

Horn  Silver 

9  Records  of  Mines,  426; 

Hidden  Treas- 

URE 


Lot  172     11  Deeds  of  Mines,  556; 
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HOI  GHTON 

Last  1  'n w<  i 

»2 

l.ut    !!H 

l.ll  III     \\  i  INDEH 

Lucki  Cuss 

Lot  40 

Lowell 

Lol  189 

.Maim: 

Lot  154 

Mai     FloWEB 

Lot  190 

Mexican 

Lot  170 

Michigan 

Miners  Dream 

Moonlight 

Lot  177 

McCann 

Naumkeag 

Lot  44 

Narrow  Gauge 

North  Point 

Lot  193 

New  Year 

Lot  58 

North    Exten- 

sion   OF    THE 

SULPHURET 

Ninety  Nine 

Oregon 

Owl's  Last  Hoot 

Owl's  Nest 

Lot  97 

Poor  X 

Lot  00 

Protection 

Revenue  Lot  159 
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22  Records  of  Mines,  470; 

11  Deeds  of  -Mines.  563; 
Tian.  R.  of  M.  3-430  and 

R.  M.  52; 

14  Deeds  of  Mines,  295; 

12  Deeds  of  Mines,  015; 

8  Deeds  of  Mines,  540; 

15  Deeds  of  Mines,  300; 

9  Deeds  of  Mines,  541 ; 
22  Records  of  Mines,  472; 
11  Records  of  Mines,  237; 

11  Deeds  of  Mines,  543; 
Tran.  R.  of  M.  3-703; 

9  Deeds  of  Mines,  17; 

12  Records  of  Mines,  137; 
12  Deeds  of  Mines,  508; 

9  Deeds  of  Mines,  200; 


1  Tran.  Records  of  Mines, 

415; 
15  Records  of  Mines,  05; 
14  Records  of  Mines,  753; 
Tran.  Records  of  Mines,  1- 

200; 
14  Deeds  of  Mines,  319; 
4  Deeds  of  Mines,  3; 

I  Transcribed  Records  of 
Mines,  241  ; 

14  Records  of  Mines,  528; 

II  Deeds  of  Mines,  24; 
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Shorty  Lot  80 

Silver  Belt  Lot  186 

Silver  Plume  Lot  65 

Silver  Thread  Lot  183 
San  Rafael 
Southern 

Belle  Lot  199 
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8  Deeds  of  Mines,  93; 
15  Deeds  of  Mines,  382; 

9  Deeds  of  Mines,  497; 
11  Deeds  of  Mines,  564; 
3  Tran.  R.  of  M.  252; 


South  Exten- 
sion   of    THE 
Grand  Cen- 
tral 
Sulphuret  Lot  48 

Survey  Lot  95 

Survey  Lot  103 


Sydney 

Lot  139 

San  Pedro 

South  Exten- 

sion   OF    THE 

Sulphuret 

Standard 

Lot  192 

Telephone 

Lot  214 

Tranquility 

Lot  49 

Tribute 

Lot  90 

Toughnut 

Lot  41 

Triple  Ex 

Lot  152 

Verde 

Lot  204 

Vizina 

Way  Up 

Lot  53 

WeIH  1  K 

Lot  123 

1  Tran.  Records  of  Mines, 
275; 


7  Deeds  of  Mines,  100; 
5  Deeds  of  Mines,  8; 
14  Deeds  of  Mines,  304; 
7  Deeds  of  Mines  at  page 

334; 
1  Tr.  Records  Mines,  296; 
3  Tr.  Records  Mines,  731 ; 


3  Tr.  Records  Mines,  780; 

11  Deeds  of  Mines,  547; 
15  Deeds  of  Mines,  103; 
3  Deeds  of  Mines,  563; 
14  Deeds  of  Mines,  325; 
14  Deeds  of  Mines,  263; 
8  Deeds  of  Mines  at  pag 

536; 

12  Deeds  of  Mines  265; 
Amended    Tran.    Recorc 

Mines,  2-616; 
5  Deeds  of  Mines,  396; 
14  Deeds  of  Mines,  258; 
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W  i  si  Side  Lot  (.)1       11  Deeds  of  Mines,  283; 

Yellow  Ja<  mi  Transcribed  Records  of 

Mines,  1-248. 

Note.  The  Hawkeye  and  Little  Wonder  appear  to  be  merged 
in  one  claim,  amended  location  of  which  is  of  record  Hook  II 
R.  of  M.  ai  52. 

Also  all  thai  certain  lot  or  parcel  of  land  situate  in 
the  City  of  Tombstone,  said  County  of  Cochise,  de- 
scribed as  follows: 

Commencing  at  the  Southwest  corner  of  Fremont 
and  Fifth  Streets  in  said  City,  and  running  thence 
Southerly  along  the  West  side  line  of  said  Fifth  Street 
nighty  feet;  thence  Westerly  at  right  angles  to  said 
Fifth  Street  sixty  feet  to  the  Easterly  side  line  of 
Lot  No.  8,  in  Block  No.  18,  said  City;  thence  Northerly 
along  the  Easterly  side  line  of  said  lot  8,  thirty  feet; 
thence  at  right  angles  to  said  last  named  line  Easterly 
sixteen  feet;  thence  at  right  angles  and  parallel  to 
said  Fifth  Street  Northerly  twenty  feet  to  the  South- 
west corner  of  the  adobe  house  situated  on  the  West 
side  of  lot  No.  9  of  the  aforesaid  Block  No.  18;  and 
thence  Northerly  along  the  East  side  of  said  adobe 
house  about  30  feet  to  the  Southerly  side  line  44  feet 
to  the  place  of  beginning,  being  part  of  lots  9  and  10 
in  said  Block  18,  and  the  same  premises  which  John 
Reilly  of  said  City,  by  his  deed  bearing  date  the  17th 
day  of  April,  1895,  and  recorded  in  the  Recorder's 
Office  at  said  City  of  Tombstone,  on  May  3,  1895, 
in  Book  12,  Deeds  of  Real  Estate,  page  91,  granted 
and  conveyed  to  the  Tombstone  Mill  and  Mining  Com- 
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pany,  all  courses  and  distances  being  the  same,  more 
or  less. 

Also  that  portion  of  the  Mexican  grant  of  land  known 
as  San  Juan  de  las  Boquillas  y  Nogales  on  the  San 
Pedro  River  in  the  said  County  upon  which  is  built 
and  situated  the  quartz  mill  of  the  Grand  Central 
Mining  Company  with  a  frontage  of  40  rods  on  said 
river  on  either  side,  Northerly  and  Southerly  of  said 
quartz  mill,  and  running  Easterly  from  in  a  river  to 
the  Easterly  boundary  of  said  grant,  that  is  80  rods 
frontage  on  said  river,  and  running  with  the  same 
width  Easterly  to  the  Eastern  boundary  line  of  said 
grant,  with  the  said  quartz  mill  in  its  entire  Eastern 
and  Western  line. 

Also  commencing  on  the  South  side  of  Fremont 
Street  in  said  City  of  Tombstone,  at  the  Northeast 
corner  of  Lot  No.  8,  of  Block  18  and  running  thence 
South  along  the  East  line  of  said  lot  8,  50  feet;  thence 
at  right  angles  East  16  feet;  thence  at  right  angles 
North  50  feet  to  the  South  side  of  said  Fremont  Street; 
thence  West  along  said  South  line  16  feet  to  the  place 
of  beginning,  being  the  Westerly  16  feet  front  by  50 
feet  deep  of  lot  9  of  Block  18  of  said  City  of  Tombstone. 

All  of  the  foregoing  described  mining  claims,  and 
tracts  of  property,  with  the  improvements  and  build- 
ings on  the  same  (exclusive  of  the  E.  B.  Gage  house, 
which  is  owned  by  the  Development  Company  of 
America),  said  to  be  valued  at  ...    .     $1,000,000.00 


The  Tombstone  Con.  Mines  Co.,  Ltd.,  el  al.        79 
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ScHEDl  l.i.  OF   PERSONAL   PROPERTY  BELONGING  TO  THE 

Tombstone  Consolidated  Minks  Company,  Ltd. 

Machinery  and  equipmenl  al  pump  shaft 
including  strain  plant,  hoisting  ma- 
chinery, compressed  air  plant,  electric 
light  plant,  machine  shop,  carpenter 
shop,  blacksmith  shop,  with  tools  and 
machinery  complete  for  general  mine 
and  repair  work;  also  pumps  and  piping 
in  pump  shaft  and  extra  pumps  on  sur- 
face for  tracks,  oil  and  water  tanks, 
etc.,  said  to  be  valued  at $250,000.00 

Hoisting  machinery  and  boilers  at  follow- 
ing shafts  and  values : 

West  Side 7,200.00 

Tribute 2,000.00 

Silver  Thread 7,200.00 

Tranquility 3,600.00 

Lucky  Cuss 6,000.00 

Silver  Plume      6,000.00 

Comet 2,700.00 

State  of  Maine      1,000.00 

Oregon 350.00 

Defense 1,000.00 

Forty  stamp  mill,  etc 50,000.00 

Railway  equipment  and  trackage  includ- 
ing one  16- ton  Davenport  saddle  tank 
locomotive,   and  three   10-ton   bottom 

dump  carts,  said  to  be  worth     ....  30,000.00 
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Office  fixtures $500.00 

Surveying  instruments  and  equipment     .  500.00 

Assaying  apparatus  and  supplies  ....  750.00 

Warehouse  stock  in  warehouse  or  stored 

near  pump  shaft  consisting  of  hardware, 

tools,  pipe  and  fittings,  nails,  lumber, 

and  general  mine  supplies 15,000.00 

Fuel  Oil  on  hand 3,000.00 


Total $386,800.00 

All  of  the  above  property  (personal)  is  located  upon 
the  land  of  said  corporation  hereinbefore  set  forth  and 
all  the  above  values  are  stated  upon  information  and 
belief. 
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T11K  TOMBSTONE  CONSOLIDATED  MINES  COMPANY, 
LIMITED,  Bankrupt,  and  A.  L.  GROW,  as  Truster  in 
Bankruptcy  of  THE  TOMBSTONE  CONSOLIDATED 
.MINES  COMPANY,  Bankrupt, 

Appellees. 


Brief  of  Appellee 


EVERETT  E.  ELLINWOOD, 
JOHN  M.  ROSS, 
Attorneys  for  .1.  L.  Grow,  Trustee,  Appellee, 


Tucson,    Ariz., 


Number  2263 


llxuttb  £>tat?0  dirrutt  (Eourt  of  Appe alfi 
far  tltr  Nintl)  (Utrr utt 


THOMAS  \V.  SYNNOTT,  a  Creditor,  Iiuli   \ 
vidually,  and   as   tli<'    Duly   Authorized 
Attorney    for,    and    Agent    of   ALEX- 
ANDER SEDGWICK  and  MERRILL 
K.  GREEN, 

Apppllant, 
vs. 

Till:  TOMBSTONE  CONSOLIDATED 
.MINKS  COMPANY,  LIMITED,  Bank- 
rupt, and  A.  L.  (J ROW,  as  Trustee  in 
Bankruptcy  of  THE  TOMBSTONE 
CONSOLIDATED  .MINES  COM- 
PANY, Bankrupt, 

Appellees. 


APPELLEE'S 
BRIEF 


The  remarkable  "Special  Contract  Pond"  upon  which 
Appellant  bases  his  proof  of  claim  has  been  so  clearly  and 
admirably  dissected  by  the  Honorable  District  Court  that, 
we  migbt  well  rest  upon  its  statement  of  the  matter,  which 
is  wholly  unanswerable.  Considering  the  instrument  as  a 
Whole  and  "reading  each  clause  in  the  light  of  its  context 
and  evident  relation  to  the  other  parts  of  the  instrument" 
the  learned  Court  notes: 

FIRST:  "A  careful  reading  and  study  of  the  instru- 
ment will  disclose  no  provision  from  which  may  be  inferred 
an  intent  to  create  a  general  lien  on  the  assets  of  the  nun- 
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ing  company  as  security  for  its  payment.  On  the  contrary, 
the  whole  tenor  of  the  instrument  is  that  the  lien  intended 
to  be  created  was  one  that  should  lie  limited  to  the  surplus 
earnings  of  the  Company."     (Tr.  p.  21.) 

8ECOND:  "There  is  no  definite  promise  of  payment  of 
either  interest  or  principal  expressed  in  the  bond."  (Tr. 
p.  22. ) 

THIRD:  "Unless  a  new  and  different  contract  from 
that  expressed  he  read  into  the  bond,  there  is  insufficient 
warrant  for  holding  that  the  instrument  permits  the  hold- 
ers of  these  bonds  to  assert  rights  to  the  prejudice  of  the 
general  creditors."    (Tr.  p.  23.) 

Each  of  Appellant's  contention  on  this  appeal  is  fully 
and  conclusively  answered  when  measured  by  the  three 
propositions  thus  stated  by  the  District  Court.  No  con- 
struction or  interpretation  of  this  instrument  can,  without 
violating  its  express  provisions,  give  Appellant  the  status 
of  a  lien  creditor,  or  convert  the  instrument  into  a  definite 
promise  to  pay  anything.  The  construction  contended  for 
bj  Appellant  amounts  simply  to  this:  that  these  alleged 
bonds  which  when  issued  purported  to  create  a  contingent 
lien  only  upon  the  surplus  earnings  of  a  going  concern  have 
now,  through  the  bankruptcy  of  the  Company,  become 
fixed  and  matured  obligations  secured  by  a  lien  upon  the 
bankrupt's  property  which  takes  precedence  over  upwards 
of  Two  Million  Dollars  (|2,000,(t00)  of  allowed  and  unse- 
cured claims. 

Under  this  construction,  it  is  (dear  that,  so  long  as  the 
company  kept  out  of  bankruptcy,  the  obligation  of  these 
bonds,  being  restricted  to  surplus  earnings,  was  subse- 
quent to  the  claims  of  these  creditors,  who  might  then 
have  brought  suits  upon  their  several  claims,  reduced  them 
to  judgments  and  satisfied  their  judgments,  notwith- 
standing   these    bonds,    out    of    the    identical    property 
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in >w  claimed  i«>  be  burdened  by  the  alleged  lien  of 
these  bondholders.  Thus,  by  virtue  of  bankruptcy, 
these  bonds  acquire  an  entirely  new  ami  vastly  more  favor- 
able Btatus,  a  status  which  they  arc  no!  claimed  to  have 
enjoyed  before  the  petition  in  bankruptcy  was  filed,  which 
is  consequent  solely  upon  the  filing  of  such  petition  and  is 
magically  created  thereby.  The  tiling  of  the  petition  which 
is  so  often  referred  t<>  as  a  caveat,  or  attachment  against 
the  whole  world,  irrevocably  crystallizing  the  status  of  all 
persons  interested  in  the  estate,  is  tims  made  to  work  an  in- 
stantaneous and  kaleidoscopic  change,  wiping  out  the  prior- 
ity of  unsecured  creditors  and  casting  them  behind  a  Three 
Million  Dollar  ($3,000,000)  issue  of  bonds,  theretofore 
floating  in  the  clouds  and  restricted  to  such  satisfaction  as 
might  be  afforded  by  surplus  earnings,  but  now  become  a 
first  lien  upon  the  corpus  of  the  estate.     We  submit  that: 

I. 

Till:  CLAIM   PRESENTED  IS  NOT  PROVABLE   IN 
BANKRUPTCY. 

The  vice  of  Appellant's  contention  is  obvious.  He  ignores 
the  elementary  rule  that  the  provability  of  a  claim  in  bank- 
ruptcy depends  upon  its  status  at  the  time  the  petition  in 
bankruptcy  is  tiled. 

Bankruptcy  Act,  Sec.  03. 

Collier  on  Bankruptcy,  8th  Ed.  p.  701;  9th  Ed.,  p.  854. 
In  re  Neffj  157  Fed.,  57. 
In  order  to  be  provable,  the  debt  upon  which  the  claim  is 
founded  must  be  a  fixed  liability  absolutely  owing  at  the 
time  the  petition  is  tiled. 

Collier  on  Bankruptcy,  8th  Ed.,  p.  700;  9th  Ed.,  p.  854, 

807. 
County  Commissioners  v.  Hurley,  109  Fed.,  22. 
///  re  Adams,  130  Fed.,  381. 
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It  is  dear  that  these  bonds  were  not  secured  by  any  lien, 
except  possibly  upon  surplus  earnings,  at  or  prior  to  the 
filing  of  the  petition  in  bankruptcy.  They  were  not  prom- 
issory notes,  because  no  definite  time  for  payment  is  any- 
where expressed  or  implied  therein.  In  other  words,  they 
were  not  then  fixed  liabilities  absolutely  owing,  hut  were 
then  contingent  liabilities  contingently  owing.  They  were 
then  owing  only  upon  the  contingency  that  the  earnings  of 
the  company  should  permit  the  creation  and  maintenance 
of  the  Interest  and  Retirement  Funds  mentioned  in  the 
bonds.  The  company  might  operate  indefinitely,  pay  its 
debts  and  never  be  able  to  create  the  contemplated  Retire- 
ment or  Interest  Funds.  Or,  it  might  maintain  the  Inter- 
est Fund,  pay  four  per  cent  to  its  stockholders  and  never 
be  able  to  create  the  Retirement  Fund.  Therefore,  the 
contingency  mentioned  was  one  which  might  never  arise. 
A  claim  based  upon  such  a  contingency  clearly  is  not 
provable. 

In  re  Hartman,  166  Fed.,  77<i. 

By  the  terms  of  the  bond,  the  par  value  thereof  is  pay- 
able in  twenty  equal  installments  "represented  by  the  at- 
tached coupons  from  and  out  of  a  RETIREMENT  FUND 
created  from  the  net  surplus  earnings  of  the  company,  as 
hereinafter  stipulated,  at  the  times  and  upon  the  terms  and 
conditions  hereinafter  stated,  but  not  othcvunse."  The 
company  "agrees  to  pay  to  the  registered  holder  hereof  in 
like  gold  coin  from  an  INTEREST  FUND  created  from 
the  net  surplus  earnings  of  the  company  as  hereinafter 
stipulated,  ttiirf  not  otherwise,  interest  on  the  face  value  of 
this  bond,  or  so  much  thereof  as  may  from  time  to  time 
n  main  unpaid,  at  the  rate  of  six  per  centum  (»'»',  )  per  an 
num,  payable  semi-annually".  Reference  is  then  made  to 
the  back  of  the  bond  for  "the  terms  and  conditions  govern- 
ing the  payment  of  this  bond,  and  the  payment  of  the  in- 
stallment coupons  hereto  attached,  and  the  interest   there 
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mi".  Annexed  to  each  bond,  are  twenty  (20)  "Installment 
Coupons",  each  representing  "one-twentieth  of  the  princi- 
pal" of  the  bond,  to  which  it  is  annexed.  This  coupon  sets 
forth  iliiii  it  will  be  paid  "from  the  Retirement  Pond  of 
said  company  created  in  the  manner  and  applicable  1<>  the 
payment  hereof  as  per  the  terms  and  conditions  stipulated 
in  the  attached  bond  and  not  otherwise." 

It  is  to  the  face  of  the  bond  and  coupons  one  would 
naturally  look  to  ascertain  the  obligations  of  the  bond.  It 
appears  therefrom,  clearly,  positively  and  repeatedly  that 
the  bondholder  has  recourse  only  to  the  Retirement  Fund, 
and  the  Interest  Fund  to  be  created  out  of  the  net  surplus 
earnings  of  the  company,  and  not  otherwise.  The  bond 
specifies  no  period  or  date  of  maturity  for  the  bonds  or 
coupons. 

(hi  the  hack  of  the  bond  are  set  forth  the  terms  and  con- 
ditions subject  to  which  it  is  issued  by  the  company,  and 
accepted  by  the  purchaser.  Clause  I  governs  the  company 
in  the  application  and  use  of  the  money  derived  from  the 
sale  of  the  bonds.  Clause  II  requires  the  company  out  of 
Its  earnings  to  create  and  maintain  several  funds  described 
as  follows : — 

la  l  AN  OPERATING  FUND  for  carrying  on  the  cur- 
rent business  of  the  company. 

(b|  AN  INTEREST  FUND  to  take  care  of  the  interest 
on  the  bonds,  as  to  which  it  is  expressly  agreed  and  under- 
stood that  no  payment  of  interest  is  promised,  or  shall  be 
made,  except  from  and  out  of  the  INTEREST  FUND  in 
this  clause  named,  and  that  said  fund  shall  be  created  and 
maintained  solely  from  the  surplus  earnings  of  the  com- 
pany as  herein  set  forth,  and  not  otherwise. 

(c)  A  RETIREMENT  FUND  "from  which  shall  be  paid 
from  time  to  time  the  installment  coupons  *****  to 
which  shall  be  transferred  all  net  surplus  earnings  of  the 
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company  not  required  for  the  creation  and  maintenance  of 
the  special  funds  hereinbefore  named,  or  the  payment  of 
dividends  upon  the  stock  of  the  company,  which  stock  divi- 
dends shall  not  he  accumulative  and  shall  not  exceed  four 
per  centum  per  annum  until  such  time  as  all  bonds  issued 
by  the  company  shall  have  been  paid  and  redeemed." 

Clause  III  specifies  the  application  to  be  made  of  the 
earnings  of  the  company.  It  is  therein  provided  that  the 
earnings  "shall  be  used,  paid  and  applied  for  the  following 
purposes,  but  only  in  the  order  herein  in  this  clause  stated." 

First,  it  is  required  that  the  current  expenses  of  the 
company  shall  be  paid  or  provided  for,  and  the  Operating 
Fund  kept  as  nearly  unimpaired  as  the  earnings  of  the 
company  will  permit.  Second,  the  earnings  yet  remaining 
must  be  applied  to  the  payment  of  interest  installments  on 
the  bonds,  and  to  keep  the  Interest  Fund  as  nearly  unim- 
paired as  the  earnings  will  permit.  No  dividends  shall  be 
paid  upon  the  stock  of  the  company  while  it  is  in  default  as 
to  the  interest  on  bonds.  Third,  the  earnings  yet  remain- 
ing may  be  applied  to  the  payment  of  the  dividend  on  the 
stock  of  the  company.  Finally,  it  is  provided  that  all  the 
earnings  of  the  company  then  remaining  shall  be  transfer- 
red to  the  Retirement  Fund. 

Clause  V,  provides  that  in  the  event  of  liquidation  or  dis- 
solution of  the  company,  the  bonds  shall  be  paid  "before 
any  distribution  is  made  of  any  of  the  assets  of  the  com- 
pany to  the  holders  of  the  stock  of  the  company." 

Clause  VI,  disables  the  company  to  "execute,  sign  or  de- 
liver any  mortgage,  deed  of  trust,  conveyance,  lease,  re- 
lease, or  waiver,  or  other  instrument  which  shall,  subject  to 
the  terms  and  conditions  of  this  agreement,  be  prior  to,  or 
U3  any  way,  give  a  preference  as  against,  or  over,  the 
rights"  of  the  bondholders.  By  the  terms  of  Clause  VII, 
"it  is  expressly  agreed  and  understood  by  the  holder  of  this 
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bond,  thai  the  obligation  hereby  created  is  solely  againsl 
the  company  as  such,  and  m  only  against  the  Retirement 
fund  created  from  the  surplus  earnings  of  the  company  as 
hereinbefore  stipulated.  Provided,  thai  in  the  event  <»f  li- 
quidation <»r  dissolution  of  the  company,  the  obligations  of 
this  bond  shall  immediately  extend  and  attach  to  all  the 
funds  and  other  assets  of  the  company  whatsoever,  as  in 
clause  V  of  this  instrument  above  stipulated  and  set  forth. 
The  company  further  covenants  and  agrees  that  the  total 
bonds  of  this  issue  outstanding  at  any  time  and  as  a  unit 
shall  lie  deemed  and  taken,  subject  In,  and  in  accordance 
With  the  conditions  hereinbefore  set  forth  to  control  the 
title  to  all  the  property  of  the  company,  real  and  personal, 
etc. 

We  submit  that  it  is  perfectly  (dear  that  these  bonds 
could  not  in  any  event  he  payable  out  of  anything  except 
iufj  the  net  surplus  earnings  of  the  company  after  the  ap- 
plication thereof  as  required  by  the  bond.  This  is  constant- 
ly reiterated  in  the  bonds  and  the  coupons.  The  provision  of 
Clause  V,  that  in  the  event  of  liquidation  or  dissolution, 
the  bonds  shall  be  paid  before  any  distribution  of  the  com- 
pany assets  is  made  to  the  stockholders,  is  entirely  consis- 
tent with  the  earlier  provisions  that  dividends  shall  not  be 
paid  upon  the  stock  while  the  company  is  in  default  as  to 
the  interest,  but  that  such  dividends  not  exceeding  four  per 
centum  (4%)  may  be  paid  while  the  company  is  not  in 
such  default  and  before  anything  is  set  apart,  to  retire  the 
principal  of  the  bonds. 

Clause  VI  must  be  construed  merely  as  disabling  the 
company  to  execute  any  instrument  which  would  create  a 
prior  claim  or  lien  upon  the  net  earnings  of  the  company 
which  might  otherwise  be  applicable  to  the  retirement  of 
the  bonds,  or  the  payment  of  the  interest  thereon.  The  pro- 
vision in  Clause  VII,  that  in  the  event  of  liquidation  or  dis- 
solution, the  obligations  of  the  bonds  shall  extend  and  at- 
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tach  to  all  the  funds  and  assets  of  the  company,  must  be 
interpreted  in  full  view  of  the  nature  of  those  obligations, 
which  as  we  have  seen,  are  cdearly  restricted  to  the  net 
earnings.  When  the  company  covenants  that  the  bonds 
shall  control  the  title  to  the  company's  property,  subject 
to,  and  in  accordance  with  the  conditions  set  forth  in  the 
bonds,  it  absolutely  negatives  the  idea  contended  for  by 
petitioners,  that  in  such  event  the  bonds  should  be  payable 
out  of  the  property  itself,  because  such  method  of  payment 
would  not  be  in  accordance  with  the  conditions  set  forth  in 
the  bonds. 

Assuming  as  we  must  in  this  proceeding,  that  the  com- 
pany is  insolvent,  it  is  clear  that  the  bondholders  can  have 
no  relief  under  the  provisions  of  Clause  V,  giving  them  a 
priority  over  the  stockholders.  In  order  to  have  any  stand- 
ing whatever,  petitioners  should  aver  that  Interest  and  Re- 
tirement Funds  were  created,  and  that  something  remains 
therein  which  may  be  properly  applied  to  the  payment  of 
the  bonds.  They  must  aver  that  there  were  net  earnings 
which  should  be  applied  to  their  relief.  Such  averments 
could  not  avail  them  anything  in  this  proceeding,  but  under 
the  terms  of  the  bonds,  they  would  doubtless  have  a  right 
by  proper  action,  to  have  it  judicially  determined  whether 
there  are  any  funds  which  might  properly  be  applied  to 
the  payment  of  their  bonds. 

Morse  v.  Bay  City  dux  Co.,  91  Fed.,  938. 
Edwards  v.  Bay  City  (lux  Co.,  91  Fed.,  94fi. 
St.  John  v.  Erie  By.  Co.,  89  U.  S.,  136;  22  L.  Ed.,  743, 
740. 

From  all  of  the  foregoing,  it  is  apparent  that  at  or  before 
the  commencement  of  bankruptcy  proceedings,  a  holder  of 
one  of  these  bonds  could  not  have  maintained  an  action  for 
its  collection  out  of  the  corpus  of  the  company's  property. 
The  only  conceivable  remedy  would  have  been  a  suit  for  the 
proper  application  of  any  net  earnings  of  the  company  as 
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required  by  the  bonds.  Manifestly,  ;i  bondholder  would 
not  have  been  qualified  to  institute  these  bankruptcy  pro 
eeedings  againsl  the  company,  since  his  claim  was  not  then 
■  fixed  liability  absolutely  owing.  Necessarily,  then,  this 
claim  is  mil  provable  in  bankruptcy. 


II. 


THE  BONDS  ARE  NOT  SECURED  CLAIMS  BUT  ARE 
NOTHING  MORE  THAN  A  SPECIES  OF  PRE- 
FERRED STOCK. 

Since   it    is  clear  that   Appellant   docs  not  present  a 
provable  claim,  further  discussion  of  Ids  status  becomes 
somewhat  academic.     His  claim  to  security  rests  upon  the 
following  conclusion  of  law  contained  in  Ids  proof  of  claim : 
"and  that  the  only  security  held  by  the  deponent  or  his 
principals  for  said  debt  is  the  following:  Said  U>1  Spec- 
ial Contract  Bonds  which  consist  of  a  first  lien  on  all  of 
the  assets  of  said  bankrupt  estate,  subject  to  the  right  of 
other  bondholders  to  participate  in  the  same"  (Tr.  p.  Tl. 
Upon  this  basis.  Appellant  urged  in  the  District  Court 
that  bis  claim  should  he  allowed  as  a  secured  claim.     Noth- 
ing  is   shown    to   render   such   alleged   security   valid   as 
against  the  Trustee.     Formerly,  a  Trustee  stepped  into  the 
shoes  of  the  bankrupt  and  could  avoid  no  claim  which  was 
good  against  the  bankrupt.     But,  under  the  Bankruptcy 
Act  as  amended  in  1910  the  Trustee  is  "vested  with  all  the 
rights,  remedies  and  powers  of  a  creditor  holding  a  lien  by 
legal  or  equitable  proceedings  thereon",  and  as  to  property 
not  in  the  custody  of  the  bankruptcy  court  is  "vested  with 
all  the  rights,  remedies  and  powers  of  a  judgment  creditor 
holding  an  execution  duly  returned  unsatisfied." 
Bankruptcy  Act,  Sec.  47. 
Under  this  amendment,  the  alleged  security  would  not  he 
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good  against  the  Trustee  herein,  unless  it  would  also  be 
good  against  an  attaching  or  judgment  creditor. 

/;/  re  Hartdagen,  189  Fed.,  540. 

///  re  Gchris-Hcrbinc  Co.,  188  Fed.,  502. 

Manifestly,  the  bond  here  presented  would  not  be  record- 
able under  Paragraphs  748,  749  and  753,  Revised  Statutes 
of  Arizona,  1901,  reading  as  follows: 

748.  ( Sec.  28. )  "The  following  instruments  of  writ- 
ing, which  shall  hare  been  acknowledged  according  to 
law,  are  authorized  to  be  recorded,  viz :  all  deeds,  mort- 
gages, conveyances,  deeds  of  trust,  bonds  for  title,  coven- 
ants, defeasances  or  other  instruments  of  writing  con- 
cerning any  lands  and  tenements,  or  goods  and  chattels, 
or  movable  property  of  any  description." 

749.  (Sec.  29.)  "All  bargains,  sales  and  other  con- 
veyances whatever,  of  any  lands,  tenements  and  heredita- 
ments, whether  they  be  made  for  passing  any  estate  of 
freehold  or  inheritance  or  for  a  term  of  years;  and  deeds 
of  settlement  upon  marriage,  whether  land,  money  or 
other  personal  thing,  and  all  deeds  of  trust  and  mort- 
gages whatsoever,  which  shall  hereafter  be  made  and  exe- 
cuted, shall  be  void  as  to  all  creditors  and  subsequent 
purchasers  for  valuable  consideration  without  notice, 
unless  they  shall  be  acknowledged  and  filed  with  the  re- 
corder, to  be  recorder,  as  required  by  law,  or  where  re- 
cord is  not  required,  deposited  and  filed  with  the  re- 
corder; but  the  same,  as  between  the  parties  and  their 
heirs,  and  as  to  all  subsequent  purchasers,  with  notice 
thereof,  or  without  valuable  consideration,  shall  never- 
theless be  valid  and  binding." 

753.  I  Sec.  33.)  "The  record  of  any  grant,  deed  or 
instrument  of  writing  authorized  or  required  to  be  re- 
corded, which  shall  hare  been  duly  acknowledged  for  re- 
cord and  duly  recorded  in  the  proper  county,  shall  be 
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taken  and  held  as  aotice  to  all  persons  <>('  the  existence 
of  smli  grant,  deed  or  instrument." 

The  bond  here  presented,  Dot  being  acknowledged,  would 
hoi  be  recordable  under  these  sections,  even  if  it  were  oth- 
erwise recordable.    Nor  is  it  claimed  in  Appellant's  proof 

of  claim  thiit  the  bond,  <»r  any  evidence  thereof  was  re- 
corded as  required  by  law.  Consequently,  if  could  have 
do  validity  against  the  Trustee  in  Bankruptcy  under  the 
amended  Bankruptcy  Act. 

The  bond  bears  a  strong  analogy  f<>  a  species  of  cumula- 
tive preferred  stock.  This  appears  in  the  provision  entitl- 
ing the  stockholders  to  four  per  cent  (4'/  )  dividends  he- 
fore  any  part  of  earnings  shall  go  info  the  Retirement 
I  uixl  and  in  the  further  provision  giving  the  bondholders 
priority  over  the  stockholders  upon  liquidation  or  dissolu- 
tion. The  bond  provides  that  the  proceeds  of  the  bond  issue 
shall  be  devoted  to  purposes  whereby  they  would  become  a 
part  of  the  capital  of  the  company.  But  where  a  preferred 
stock  certificate  provided  that  it  should  be  "a  preferred  lien 
on  the  assets  of  the  company"  it  was  held  : 

"But  these  words  are  to  be  construed  along  with  the 
entire  instrument,  and  it  is  manifest  from  the  whole 
paper  that  the  corporation  never  intended  to  place  the 
petitioner  in  the  position  of  a  creditor,  but  only  to  give 
her  and  like  stockholders  a  preferred  lien  on  the  assets 
of  the  corporation,  when  in  liquidation,  over  the  common 
stockholders." 

Weaver  Power  Co.  v.  /•://,•  Mountain  Mill  Co..  (59  S.  E., 

747,  748. 
As  pointed  out  in  Hamlin  v.  if.  />'.,  7<>  Fed.,  fi(>4. 

"It  is  a  fixed  characteristic  of  capital  stock  that  no 
part  of  it  can  be  withdrawn  for  the  purpose  of  reimburs- 
ing the  principal  of  the  capital  stock  until  the  debts  of 
the  corporation  are  paid." 
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Sec  also,  Hamlin  v.  Toledo,  etc.,  N.  II.,  95  Fed.,  497, 
530. 
Appellant's  contention  here  is  in  violation  of  this  funda- 
mental principle,  and  if  upheld,  would  withdraw  the  capi- 
tal of  tie  bankrupt  from  administration  in  bankruptcy  toi 
the  benefit  of  its  creditors.  But  the  bankrupt's  capital  is  a 
trust  fund  for  the  benefit  of  these  creditors,  who  are  en- 
titled  to  have  their  debts  paid  therefrom  before  any  distri- 
bution  thereof,  is  made  to  the  stockholders  or  alleged  bond 
holders. 

Jones  on    Insolvent   and   Failing  Corporations,   page 
766. 


III. 
APPELLANT'S  PROOF  OF  CLAIM  IS  INSUFFICIENT 

It  is  important  to  the  administration  of  this  estate  that 
the  status  of  these  bonds  be  finally  determined,  and  we 
therefore  do  not  desire  to  prevent  such  determination,  but 
in  presenting  the  matter  upon  the  whole  record,  we  suggest 
the  obvious  and  fatal  failure  of  Appellant,  in  his  proof  of 
claim  to  state  the  consideration  upon  which  it  is  based. 
In  re  Coventry-Evans  F.  Co.,  166  Fed.,  516. 
In  re  Stevens,  104  Fed.,  325;  107  Fed.,  243. 

Since  preparing  the  foregoing,  we  are  in  receipt  of  Ap- 
pellant's Brief,  to  which  we  shall  briefly  advert : 

By  way  of  an  appendix  to  his  brief,  Appellant  seeks  to 
introduce  into  the  record  on  this  appeal,  matters  which  are 
wholly  extraneous  thereto,  and  are  not  referred  to,  or  in 
any  degree  supported  by  the  record.  This  record  was  made 
by  Appellant.  It  av.os  prepared  in  accordance  with  his 
praecipe  (Tr.  p.  33),  wherein  he  must  be  taken  to  have  in- 
dicated the  record  upon  which  he  desired  this  appeal  to  be 
heard.  No  proper  proceeding  is  now  taken  or  suggested 
for  the  purpose  of  bringing  up  from  the  lower  courl  any 
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additional  matters  of  record.  Ii  does  no1  ;»i >] >c:i i-  t hat  the 
matters  included  in  the  appendix  were  ever,  or  are  now,  a 
part  of  the  record  of  this  proceeding,  citlicr  before  the 
Referee  or  the  District  Court.  Ou  the  contrary,  the  hill  in 
equity  (Appellant's  Br.  pp.  40  el  seq.)  was  verified  Decem- 
ber 12,  1912  (Appellant's  Br.  p.  51),  and  therefore  must 
have  been  filed  some  four  months  after  die  order  herein 
appealed  from  was  entered  by  the  Referee,  that  order  being 
dated  August  S,  1912,  (Tr.  p.  3).  We  confess  our  aston- 
ishment therefore,  that  this  hill  in  equity  should  he  brought 
forward  as  having  any  hearing  upon  the  correctness  of  the 
Referee's  order,  which  is  the  only  question  presented  upon 
this  appeal.  We  do  not  understand  that  it  is  the  practice 
of  this,  or  any  other  court,  on  appeal  to  permit  such  unau 
thenticated  and  informal  additions  to  the  record,  or  to  de- 
termine an  appeal  upon  anything  else  than  the  record  actu- 
ally presented.    Only  matters  of  record  will  be  considered. 

Ross  v.  Stroh,  165  Fed.,  628. 
hi  re  O'Connell,  187  Fed.,  838. 

Suggestion  is  made  that  Appellant  has  consistently  taken 
the  position  that  he  should  he  permitted  to  offer  parole  evi- 
dence in  support  of  his  proof  of  claim  (Appellant's  Br.  p. 
33),  hut  that  he  has  been  denied  the  opportunity  to  do  so. 
We  respectfully  suggest  that  the  record  does  not  in  any 
degree  support  this  statement. 

The  minute  entries  of  the  District  ( Jourt  ( Tr.  pp.  14  et 
seq. )  do  not  bear  out.  the  statement.  The  proof  of  claim 
upon  which  Appellant  relies  made  no  suggestion  of  his  de- 
sire to  offer  parole  proof;  nor  is  there  an  assignment  of 
error  in  relation  to  any  refusal  of  the  Referee  or  District 
Court  to  receive  such  proof.  It  is  stated  that  the  District 
Court,  refused  Appellant's  request  that  the  determination 
of  this  appeal  should  be  delayed  until  the  hearing  of  the 
alleged  suit  in  equity.  Nothing  in  the  record  supports  this 
contention,  but  conceding  that  such  a  request  was  made,  it 
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should  be  borne  in  mind  that  tbis  matter  was  then  before 
the  District  Court,  not  as  an  original  proceeding,  but  as  a 
proceeding  to  review  the  order  of  the  Referee  disallowing 
Appellant's  proof  of  claim.  It  would  be  strange  indeed  if 
the  District  Court  should  delay  the  orderly  and  prompt  dis- 
position of  bankruptcy  matters  pending  before  it  on  appeal 
upon  the  ex  parte  suggestion  that  a  suit  bad  been  filed  en* 
tirely  outside  of  the  bankruptcy  proceedings,  upon  the 
hearing  of  which  certain  evidence  might  be  introduced, 
which  was  not  before  the  Referee,  but  which  might  be  con- 
sidered by  the  court  to  have  some  bearing  upon  its  disposi- 
tion of  the  pending  appeal. 

Appellant  even  goes  so  far  as  to  attempt  an  outline  of 
certain  alleged  evidence  which  may  hereafter  be  presented 
in  the  suit  in  equity  ( Appellant's  Br.  p.  36  I .  In  the  course 
of  tbis  outline,  it  is  urged  that  the  general  creditors  whose 
claims  bare  been  allowed  in  tbis  proceeding,  aggregating 
upwards  of  Two  Million  Five  Hundred  Thousand  Dollars 
($2,500,000)  are  the  persons  who  brought  about  the  sale  of 
these  bonds,  and  that  they  are  estopped  to  question  tbe  pri- 
ority of  the  bonds  over  the  unsecured  claims.  In  tbis  man- 
ner, a  plea  of  estopped  is  sought  to  be  presented  for  tbe 
first  time  in  tbis  court,  based  upon  unsupported  statements 
of  matters  wholly  outside  of  tbe  record,  and  which  have 
never  been,  and  which  are  not  now,  relevant  to  any  ques- 
tion presented  upon  tbis  appeal.  It  is  difficult  temperately 
lo  characterize  Appellant's  gratuitous  and  wholly  unfound- 
ed charge  that  tbe  unsecured  creditors  have  been  guilty  of 
some  species  of  fraud  or  misrepresentation  in  tbe  sale  of 
these  bonds  (Appellant's  Br.  p.  37).  If  tbe  truth  or  falsity 
of  these  charges  were  now  a  relevant  matter,  we  would  not 
hesitate  to  controvert  these  statements  in  tbe  terms  which 
they  deserve,  lint  we  do  not  consider  that  tbis  court  would 
care  l<>  enter  upon  tbe  consideration  of  such  a  controversy 
<.n   this  proceeding.     Appellant  mentions  only  five  of  tbe 
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large  number  of  creditors  whose  claims  have  been  proven 
and  allowed  in  these  proceedings  (Appellant's  Br.  p.  37). 
li  is  manifest  thai  the  lower  court  is  open  for  any  proper 
complaints  w  to  the  allowance  of  any  of  the  claims  which 
have  heretofore  been  proven  an. I  allowed  in  this  proceed- 
big,  [f  there  is  any  disposition  on  tin-  pari  of  anyone  to 
question  the  correctness  of  any  of  these  claims,  he  should 
make  his  complaint  to  the  Referee  having  this  .nailer  in 
charge,  and  not  attempt  to  suggest  it  for  the  first  time  upon 
the  consideration  of  an  appeal  in  this  court. 

As   staled    by   Appellant,    The   Tombstone   Consolidated 

.Mines  Company,  Limited,  was  adjudicated  bankrupt  Au- 
gust 10,  1911.  Appellant's  proof  of  claim  was  tiled  August 
8,  1912,  three  .lays  before  the  expiration  of  the  year  within 
which  claims  might  be  filed  against  the  estate.  While  Ap- 
pellant was  wholly  within  his  rights  in  thus  delaying  the 
presentation  of  his  claim,  the  result  of  the  pendency  of 
these  proceedings  to  determine  the  status  of  these  bonds 
has  been  to  delay  the  closing  of  the  estate  in  bankruptcy, 
and  to  postpone  the  distribution  of  the  estate  among  the 
unsecured  creditors  to  whom  it  properly  should  go. 

Tli.'  suit  in  equity,  tiled  some  five  months  after  Appel- 
lant's right  to  prove  his  claim  in  bankruptcy,  is  still  pend- 
ing No  reason  appears  why  this  suit  should  not  have  been 
tiled  much  earlier  than  it  was.  At  all  times  since  the 
adjudication  in  bankruptcy  herein,  and  for  a  long  time 
prior  thereto,  Appellant  was  in  no  way  prevented  from 
taking  such  course  as  would  protect  his  rights.  If  the 
suit  in  equity  is  the  proper  proceeding  for  this  purpose, 
his  rights  may  still  be  determined  therein,  and  upon  the 
hearing  of  that  case,  Appellant  will  doubtless  have  ample 
opportunity  to  bring  forward  such  evidence  as  may  be 
available  in  support  of  the  allegations  of  his  bill. 

A  fair  inference  to  be  drawn  from  the  history  of  this  pro- 
ceeding  as  narrated  by  Appellant,  is  that  by  postponing  the 
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presentation  <>f  his  claim  until  almost  the  last  moment 
within  which  it  might  be  presented,  and  in  delaying  the  in- 
stitution of  his  suit  in  equity,  Appellant  has  not  been  ani- 
mated by  a  desire  for  a  speedy  administration  of  this 
estate  in  bankruptcy,  but  has  rather  been  actuated  by  a 
desire  to  keep  the  matter  in  court  as  long  as  possible. 
In  liis  statement  of  the  case,  Appellant  says, 

"It  appears  that  on  July  1<>,  1901,  the  bankrupt  en- 
tered into  a  contract  with  the  Development  Company  of 
America  *****  This  contract  and  a  copy  of 
bonds  were  duly  tiled  and  recorded  on  January  22,  1902, 
in  the  office  of  the  County  Recorder  for  the  County  of 
Cochise,  in  the  State  of  Arizona,  in  Hook  (!  of  .Miscel- 
laneous Records,  at  pages  45-62  inclusive."  i  Appellant's 
Br.  p.  3.) 

In  preparing  his  proof  of  claim  in  this  case,  Appellant 
did  not  see  fit  to  incorporate  any  of  these  facts,  if  facts  they 
are,  and  we  now  suggest  that  there  is  no  support  in  the 
record  for  any  of  the  foregoing  statement.  No  reason  ap- 
pears why  Appellant  should  not  have  raised  these  questions 
in  the  Lower  Court  and  before  the  Referee.  Whereupon, 
the  questions  then  arising,  might  have  been  given  proper 
consideration,  and  it  could  have  been  ascertained  what,  if 
anything,  had  been  tiled  for  record,  whether  it  was  duly  or 
properly  acknowledged  and  whether  it  was  a  recordable  in- 
strument. I'pon  this  appeal  however,  we  earnestly  insist 
that  this  court  should  determine  the  matter  upon  the  re- 
cord presented,  leaving  it  to  Appellant  hereafter  to  raise 
and  determine  such  matters  as  may  be  relevant  in  the 
equity  suit.  If,  as  Appellant  seems  to  apprehend,  the  suit 
in  equity  was  tiled  too  late,  it  is  not  apparent  that  this 
court  is  now  aide  to  accord  him  any  relief,  or  that  the 
Trustee  in  Bankruptcy,  or  any  of  the  unsecured  creditors 
are  at  all  responsible  for  Appellant's  delay  in  attempting 
to  find  a  remedv  for  his  alleged  rights. 
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Appellant  urges  thai  the  position  taken  here  by  the  Trus- 
tee is  astounding,  because  no  one  would  have  purchase*] 
these  bonds  it'  they  were  to  be  paid  only  from  income. 
(Appellant's  Br.  p.  31.)  The  bonds  amply  show  the  pur- 
pose  for  which  they  were  sold,  namely,  for  the  purpose  of 
securing  the  capital  with  which  to  purchase  mining  prop- 
erties, construct  a  railroad,  install  the  necessary  mining 
machinery  and  equipment,  and  operate  the  property  (Ap- 
pellant's Br.  p.  62).  That  is  In  say  :  These  bonds  were  sold 
lor  the  purpose  of  procuring  capital  for  the  company. 
Their  proceeds  became  a  part  of  the  company's  capital; 
and  l lie  essence  of  Appellant's  attempt  here  is  to  withdraw 
bis  contributions  tit  capital  to  the  detriment  of  the  unse- 
cured creditors  who,  under  the  terms  of  the  bond  were  in- 
tended to  he  paid  before  the  bondholders  could  get  any- 
thing. If  Appellant  had  so  far  developed  his  outline  of  the 
evidence  |  Appellant's  Br.  p.  36)  as  to  show  the  entire  facts 
of  the  transaction,  it  would  be  understood  why  it  might  be 
easy  to  dispose  of  these  bonds,  and  thus  secure  the  neces- 
sary capital,  by  assuring  the  purchasers  thereof  that  their 
contributions  to  capital  should  be  returned  to  them  before 
anything  should  ever  go  upon  liquidation  of  the  company 
to  those  stockholders  who  should  not  be  bondholders. 

Attempting  to  interpret  these  bonds  (Appellant's  Br.  pp. 
21  et  seq.  i  Appellant  adopts  a  line  of  reasoning  by  which 
the  bonds  should  not  be  construed  as  a  whole,  but  should  he 
interpreted  by  reference  exclusively  to  certain  isolated  por- 
tions of  the  bond  upon  the  theory  that  since  these  isolated 
portions  do  not  include  all  of  the  contract  expressed  else- 
where in  the  bond,  they  should  be  held  to  be  entirely  con- 
trolling. l!nt  Appellant  finds  it  necessary  to  go  even  be- 
yond this  line  of  reasoning,  when  he  makes  the  following 
quotation  from  the  bond  (Appellant's  Br.  p.  22)  : 

"The  bond  of  this  issue  outstanding  at  any  time  and  as 
a  unit  shall  be  deemed  and  taken     *     *     *     *     *     to  con- 
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trol  the  title  to  .'ill  of  the  property  of  the  company,  et 

cetera". 

Thus  omitting  from  this  quotation,  the  controlling'  lan- 
guage thereof,  which  follows  the  word  "taken",  namely: 
"Subject  to,  and   in  accordance  with  the  conditions 

hereinbefore  set  forth." 

It  is  suggested  that  our  interpretation  of  these  bonds 
leads  to  "the  most  unreasonable  sophistry",  and  is  only 
consistent  with  the  theory  that  these  bonds  were  issued  in 
the  pursuance  of  some  fraudulent  scheme  (Appellant's  l>r. 
p.  27)  ;  to  which  we  reply,  that  we  merely  construe  these 
bonds  according  to  their  own  expression,  for  the  adoption 
of  which  we  were  in  no  wise  responsible.  If  they  were  so 
drawn  as  to  keep  the  word  of  promise  to  the  ear,  but  break 
ii  to  the  hope,  as  is  suggested  by  Appellant,  we  can  only 
say  that  the  Trustee  herein  takes  the  bonds  as  they  are  and 
asks  that  they  be  interpreted  accordingly. 

Appellant  makes  the  naive  suggestion  that  the  Referee 
should  have  suspended  his  claim  "pending  the  determina- 
tion of  the  value  of  the  security  in  some  proper  tribunal", 
or  should  have  proceeded  to  determine  the  value  of  the  se- 
curity himself.  (Appellant's  Br.  p.  26.)  Since  the  bond- 
holders' security  consists  of  all  of  the  property  of  the  bank- 
rupt, if  they  have  any  security  at  all,  it  is  not  necessary  to 
determine  the  value  of  that  security.  If  such  security  ex- 
ists, the  unsecured  creditors  get  nothing. 

In  an  attempt  to  read  into  these  bonds  a  definite  promise 
lo  pay,  Appellant  cites  many  cases  to  the  effect  that  where 
a  breach  of  contract  results  from  a  party's  bankruptcy,  the 
other  party  may  liquidate  his  claim  for  damages,  ami  prove 
it  in  the  bankruptcy  proceedings. 
///  re  Swift,  112  Fed.,  :n:>. 
///  re  \  '<■/}'.  l.~>7  Fed.,  57. 
///  re  National  Wire  Co..  166  Fed.,  631. 
In  /v  Duqvesne  Incandescent  Lit/hi  Co.,  176  Fed.,  785. 
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In  all  of  these  cases  there  appeared  an  absolute  obliga- 
tion, not  contingent  in  any  respect,  bul  which  the  bank- 
rupt failed  i<>  completely  perform  before  bankruptcy.  Of 
course,  an  elementary  rule  in  bankruptcy  permits  ih<'  liqui- 
dation of  the  claim  for  damages  fur  breach  of  contract  if 
tlic  Trustee  does  not  elect  to  complete  it.  But  Appellant  is 
not  here  claiming  damages  for  In-each  of  contract.  It  is 
suggested  thai  the  bond  imports  an  obligation  of  the  bank- 
rupt to  continue  operations  and  pay  the  bonds  out  of  pro- 
tits.  This  is  far-fetched  indeed.  But  it  is  not  claimed  that 
the  bankrupt  was  at  fault  in  failing  to  operate  at  a  profit. 
No  claim  for  damages  for  such  default  is  suggested.  If  it 
were,  the  court  might  he  called  upon  to  attempt  to  deter- 
mine how  much  might  possibly  have  been  realized  for  the 
bondholders  by  continued  operations — an  impossible  prob- 
lem. Appellant,  on  the  contrary,  claims  the  principal  sum 
of  the  bonds  with  interest,  as  a  fixed  liability  matured  by 
bankruptcy.  In  other  words,  he  asks  the  court  to  give  him 
all  of  the  relief  to  which  he  would  have  been  entitled  had 
the  bankrupt's  operations  proven  all  of  the  success  of  which 
its  promoters  dreamed.  For  the  purposes  of  his  relief,  this 
bankrupt  must  be  deemed  to  have  made  enough  profits  to 
Day  the  bonds,  but  the  unsecured  creditors,  who,  by  the 
terms  of  the  bonds,  were  to  be  paid  before  any  profits  were 
applied  upon  the  bonds,  must  now  step  aside  and  give  the 
bondholders,  not  merely  the  imaginary  profits,  but  the  en- 
tire property  of  the  bankrupt.  We  submit  that  Appellant's 
contention  quickly  reduces  to  an  absurdity,  and  is  wholly 
untenable,  and  that  his  citations  of  decisions  concerning 
anticipatory  breaches  of  contract  and  breaches  arising 
where  a  party  puts  it  beyond  his  power  to  perform  are 
wholly  beside  the  point  here  involved.  These  citations  also 
include: 

Lovell  v.  St.  Louis  Miii.  L.  Ins.  Co..  101  T".  S.,  264. 
Ruehm  v.  Harts,  ITS  U.  S.,  14. 
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Reduced  to  its  simples!  terms,  Appellant's  ((intention  is 
that  by  these  bonds  the  bankrupt  bound  itself  at  all  events 
to  operate  at  sufficient  profit  to  pay:  (1)  the  expenses  of 
operation,  (2)  the  interest  on  the  bonds,  (3)  four  (4%) 
per  cent  dividends  to  its  stockholders,  and  (4)  the  princi- 
pal of  the  bonds,  and  since  it  went  into  bankruptcy  it 
thereby  broke  its  contract  and  became  liable  to  pay  these 
bonds  with  all  of  its  property  to  the  exclusion  of  its  credi- 
tors: 

Appellant  states : 

"The  fifth  paragraph  of  the  bonds,  expressly  states  that, 

in  the  event  of  liquidation  or  dissolution  of  the  company 

all  bonds  with  interest  shall  be  paid  before  any  distribu- 
tion."    (Appellant's  Brief,  p.  lb.  I 

By  adding  the  qualifying  words  "is  made  of  any  of  the 
assets  of  the  company  to  the  holders  of  the  stock  of  the 
company",  the  full  meaning  of  clause  V  is  apparent. 

This  clause  V  and  other  clauses,  particularly  clause  VII, 
is  much  relied  on  as  showing  an  equitable  mortgage.  In 
support  of  this  theory,  Appellant  cites  numerous  cases 
wherein  the  most  absolute  showing  of  a  fixed  and  secured 
obligation  to  pay  appeared. 

See:  Burt  v.  Rattle,  31  Oh.  St.,  lib,  where  a  definite  obli- 
gation with  a  fixed  time  for  payment  was  secured  by  a  bond 
and  mortgage  to  a  Trustee  which  was  recorded  as  a  realty 
mortgage,  and  filed  as  a  chattel  mortgage; 

Heller  v.  National  Marine  Hank  (  Md.  1899),  45  L.  U.  A., 
438,  where  the  statute  expressly  provided  that  the  preferred 
slock  in  question  should  be  "a  lien  on  the  franchises  and 
property  of  such  corporation,  and  have  priority  over  any 
subsequently  created  mortgage  or  other  incumbrance",  and 
where  the  legal  requirements  as  to  recording  were  fully 
complied  with ; 

///  re  Peasley,  137  Fed.,  190,  where  a  vendee  of  land  un- 
der a  recorded  contract  for  purchase,  who  had  paid  the  pur- 


The  Tombstone  Con.  Mines  Vo.}  /./</..  <i  <il  21 

chase  price  before  bankruptcy  was  adjudged  i<>  bave  an 
equitable  lien ; 

Stickel  v.  Atwood,  25  R.  [.,  456;  ."it;  Atl.,  (1ST,  where  the 
bond  presented  was  a  "Ten  Year  Gold  Bond"  of  the  par 
value  of  One  Bundred  I  Millars  ($100.00)  a  definite  obliga- 
tion wit li  a  fixed  time  of  paymenl  and  the  question  was 
whether  a  recital  that  the  bond  "is  secured  by  all  of  the 
property  and  assets  of  this  company"  could  constitute  a 
false  representation,  there  being  no  security,  a  radically 
different  question  from  that  presented  here  and  a  radically 
different  provision  from  thai  in  the  bond  at  bar  that  the 
bonds  "as  a  unit  shall  be  deemed  and  taken,  subject  to  and 
in  accordance  with  the  conditions  hereinbefore  set  forth,  to 
control  the  title,"  etc.     (Clause  VI  1. 1 

The  bond  here  presented  will  he  searched  in  vain  for  any 
mention  of  "security"  or  "lien"  or  "mortgage".  <>n  the 
contrary,  the  obligation  thereby  created  "is  solely  against 
the  company  as  such,  and  is  only  against  the  Retirement 
Fund  created  from  the  surplus  earnings  of  the  company,  as 
hereinbefore  stipulated"  (Clause  VII);  it  need  only  he 
paid  "whenever  a  sufficient  sum  shall  have  accumulated  in 
said  Retirement  Fund"  (Clause  III  C) — and  upon  liquida- 
tion or  dissolution  it  is  "the  obligations  of  this  bond" 
which  "immediately  extend  ami  attach"  to  the  company's 
property  (Clause  VII),  and  when  we  search  the  bond  for 
those  "obligations"  we  tind  that  they  require  payment  "out 
of  a  Retirement  Fund,  created  from  the  net  surplus  earn- 
ings of  the  company  as  hereinafter  stipulated,  at  the  times 
and  upon  the  terms  and  conditions  hereinafter  stated  hut 
not  otherwise.'' 

Counsel  are  not  far  at  sea  when  they  detect  traces  of 
sophistry  in  the  language  of  this  remarkable  instrument, 
hut  when  they  go  outside  the  record  to  mention  alleged  rep- 
resentations under  which  these  bonds  were  sold  (Appel- 
lant's Br.  p.  36),  they  again  collide  with  Clause  VIII  recit- 
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ing  that  tbe  bond  is  "authorized,  sold,  issued,  purchased 
iind  accepted  upon  the  terms  and  conditions  hereinbefore 
slated  and  none  other,  and  no  officer,  ageut  or  other  repre- 
sentative of  the  company  shall  have  the  power  to  waive  or 
modify  any  provision  or  condition  of  this  agreement,  or  to 
add  any  other  provision  or  condition  thereto." 

As  supporting  the  sufficiency  of  the  proof  of  claim  herein, 
Appellant  cites  Baumhauer  v.  Austin,  186  Fed.,  2(10,  where- 
in the  sufficiency  of  the  statement  of  consideration  was  not 
drawn  in  question,  the  statement  was : 

"That   the  consideration   of  said   debt   is  as   follows: 

Money  loaned  and  advanced  by  the  deponent  at  divers 

times  to  said  W.  C.  Baumhauer  evidenced  by  a  certain 

promissory  note,  etc." 

This  does  not  touch  the  question  presented  here,  wherein 
the  Appellant's  proof  of  claim  states  "that  the  considera- 
tion of  said  debt  is  as  follows:  four  hundred  and  sixty-one 
(461)  Special  Contract  Bonds".     (Tr.  p.  7.) 

As  supporting  his  contention  that  the  Trustee,  took  sub- 
ject to  the  claim  of  the  bondholders,  even  though  no  evi- 
dence thereof  was  recorded  as  required  by  the  statutes  of 
Arizona,  hereinabove  quoted,  Appellant  cites  Arctic  fee 
Machine  Co.  v.  Armstrong  Count//  Trust  Co.,  1!)2  Fed.,  114. 

It  does  not  appear  in  that  case  whether  the  conditional 
sale  contract  was  recorded,  or  was  required  to  he  recorded 
under  the  laws  of  Pennsylvania;  hut  the  case  does  not  seem 
to  us  to  have  been  carefully  considered  or  correctly  decided 
ii'  the  event  that  the  contract  was  required  to  be,  but  was 
not  recorded.  An  unrecorded  contract  of  this  character 
would  he  good  as  against  the  vendee  and  creditors  without 
a  lien.  By  the  amendment  of  the  Bankruptcy  Act  of  June 
25,  1910,  the  Trustee  was  given  the  position  of  a  creditor 
with  a  lien.  Creditors  who  had  no  lien  at  the  time  of  this 
amendment  might  thereafter  acquire  a  lien  before  the  con- 
tract   was  recorded,  and   such   lien   would   undoubtedly   be 
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good  against  the  vendor.  The  effect  of  the  amendment  is 
merely  to  give  the  Trustee  the  status  of  a  lien  creditor, 
which  he  ili<l  n< >i  formerly  have.  It  would  be  entirely  con- 
sistent with  the  holding  in  thai  case  under  the  assumption 
we  have  made,  to  hold  that  an  existing  creditor  without  a 
lien  at  the  date  of  such  unrecorded  contract  could  not  there- 
after invalidate  said  contract  as  to  himself,  by  securing  an 
attachment  lien.  In  other  words,  that  he  could  not  there- 
after change  his  status  to  the  prejudice  of  the  vendor  in  the 
contract. 

In  re  Hartdagen,  ls'.i  Fed.,  r>4<!. 
Two  unrecorded  conditional  sale  contracts  made  between 
September,  1  900,  and  January,  1910,  were  held  invalid  as 
against  the  Trustee  in  Bankruptcy  under  the  amendment  of 
June  2~>,  1910,  bankruptcy  having  intervened  September 
13,  1910,  the  court  holding, 

"This  provision  of  the  Bankruptcy  Act  puts  the  Trus- 
tee, in  so  far  as  the  assets  of  the  estate  are  concerned,  in 
the  position  of  a  lien  creditor." 

We  are  unable  to  appreciate  that  upon  the  execution  of 
the  contract  in  the  Arctic  Ice  Machine  case,  the  vendor  ac- 
quired such  vested  right  as  might  prevent  a  general  credi- 
tor from  thereafter  requiring  the  status  of  a  lien  creditor  to 
his  detriment. 

We  submit  that  the  logical  and  correct  rule  in  this  con- 
nection is  stated  In  re  Hammond,  188  Fed.,  1020,  wherein 
it  was  held  that  the  amendment  of  1910  was  fully  effective 
as  against  a  mortgage  executed  prior  thereto;  the  court 
saying : 

"At  any  time  before  or  after  the  adoption  of  the  amend- 
ment, any  creditor  by  reducing  his  claim  to  judgment, 
and  levying,  or  by  suing  out  an  attachment,  could  have 
defeated  Fee's  mortgage.  At  all  times  it  was  in  peril  of 
the  individual  action  of  Hammond's  creditors  in  this 
way.    The  amendment  of  1910  does  nothing  more  under 


24  Thomas  W.  Synnott  vs. 

these  circumstances  than  to  collectively  put  these  credi- 
tors into  the  position  of  judgment  or  attaching  creditors 
by  representation.  Tt  simply  offers  another  method  of 
effecting  a  remedy  against  the  mortgage  which  already 
existed  in  behalf  of  the  creditors.  *****  n 
seems  to  ns  that  the  amendment  of  1910  very  properly 
applies  to  this  mortgage,  and  that  as  the  law  in  its  opera- 
tion has  the  same  practical  effect  as  if  the  creditors  of 
Hammond  had  severally  levied,  the  appointment  of  the 
Trustee  gives  him  priority." 

It  appears  that  the  bankrupt  has  paid  no  interest  what- 
ever on  the  bonds  here  presented.  For  years  the  bondhold- 
ers acquiesced  in  this  failure  without  bringing  any  pro 
ceeding  to  determine  whether  or  not  they  were  entitled  to 
any  relief.  The  debts  of  the  bankrupt  accumulated  until 
Anally  they  aggregated  upwards  of  Two  Million  Five  Hun- 
dred Thousand  Dollars  (f  2,500,000).  Bankruptcy  result- 
ed. An  adjudication  was  had  and  a  Trustee  elected.  Bare- 
ly within  the  year  following  adjudication,  Appellant  here- 
in, and  many  other  bondholders  proved  their  claims  before 
the  Referee.  Having  appealed  without  success  to  the  Ile- 
feree  and  the  District  Court,  all  of  the  bondholders  except 
ing  Appellant  dropped  the  matter.  (Transcript  p.  23.) 
Some  four  months  after  their  claims  were  disallowed,  some 
of  the  bondholders  tiled  their  suit  in  equity,  as  stated  by 
Appellant,  wherein  they  seek  a  foreclosure  of  their  alleged 
mortgage  (Appellant's  Br.  p.  4!)). 

It  is  evident  that  this  remedy  of  foreclosure,  if  it  lias 
ever  existed  at  all,  has  been  open  to  the  bondholders  for 
years.  But  having  elected  to  present  his  claim  in  bank- 
ruptcy upon  such  record  and  proof  as  he  thought  necessary, 
Appellant  now  seeks  for  the  first  time  and  in  this  court  to 
supplement  the  record  made  by  himself,  and  now  found  to 
be  unsatisfactory.  The  long-delayed  suit  in  equity  is  now 
sought  to  be  tacked  to  this  proceeding,  and  Appellant  asks 
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thai  the  determination  of  this  proceeding  be  delayed  to 
await  the  outrome  of  the  suit  in  equity,  lie  asks  thai  the 
unsecured  creditors  shall  l>c  thus  delayed  in  the  enjoymenl 
of  their  right  to  a  speedy  administration  <>l'  this  estate  in 
bankruptcy,  and  seeks  to  go  outside  the  record  in  order  t<> 
charge  them  with  some  vague  responsibility  for  the  plighl 
of  the  bondholders. 

We  respectfully  urge  thai  it  would  be  harsh  indeed  to 
accord  such  treatment  to  these  creditors  or  to  the  Trustee. 
Whatever  equities  appear  in  this  proceeding,  are  those  of 
the  unsecured  creditors.  Upon  the  record  it  must  be  us- 
sumed  thai  they  became  such  creditors  without  notice  of 
these  bonds.  I!ut  even  if  each  creditor  had  carefully  read 
this  bond  before  extending  credit  to  the  bankrupt,  we  con- 
fidently urge  that  he  would  merely  have  been  advised  that 
the  bondholders  had  certain  claims  against  the  surplus  in- 
come of  the  bankrupt  after  operating  expenses  were  paid, 
and  would  have  been  justified  in  considering  the  corpus  of 
the  bankrupt's  large  properties  clear  and  unencumbered. 
This  estate  should  be  (dosed  without  further  delay.  It  has 
been  in  the  hands  of  the  Trustee  almost  two  years.  We  in- 
take therefore,  the  application  of  the  rule  already  na- 
liounced  by  this  court : 

"The  bankruptcy  law  contemplates  that  the  bankrupt's 
estate  shall  be  administered  with  all  convenient  dispatch 
so  that  the  property  may  be  distributed  among  the  credi- 
tors, and  the  bankrupt  discharged  from  his  debts,  and  to 
that  cud,  parties  litigant  shall  be  alert  and  active  to  pro- 
tect their  rights,  and  to  proceed  with  promptness  in  as- 
serting the  same." 

Blanchard  v.  Amnions,  183  Fed.,  556,  •">!). 
Owing  to  the  grave  importance  of  this  proceeding,  we 
have  perhaps  given  more  attention  to  Appellant's  conten- 
tion than  they  warrant.     We  have  refrained  from  following 
Appellant  outside  of  the  record  for  the  purpose  of  attempt- 
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ing  to  try  the  equity  suit  at  this  time,  but  we  cannot  refrain 
from  asserting  that  when  that  case  shall  be  tried,  Appellant 
will  find  it  wholly  impossible  to  substantiate  the  state- 
ments he  now  makes,  either  as  to  the  alleged  equities  of  the 
bondholders,  or  the  alleged  misdeeds  of  the  general  credi- 
tors. Nor  can  we  believe  those  statements  are  now  made 
With  any  confidence.  They  are  made  in  a  blind  attempt  to 
rest  Appellant's  case  upon  something  else  than  the  bonds 
themselves,  and  in  the  hope  that  this  court  may  be  suffici- 
ently influenced  by  his  suggestions  de  hors  the  record  to 
assist  Appellant  in  his  evident  purpose  of  indefinitely  post- 
poning the  completion  of  this  bankruptcy  proceeding.  But 
the  Trustee  stands  here  upon  the  language  of  the  bond  it- 
self, and  upon  the  record  as  made  by  Appellant  himself, 
and,  in  closing,  confidently  urges  that  when  the  bond  is 
read  as  a  whole,  "reading  each  clause  in  the  light  of  its 
context  and  evident  relation  to  the  other  parts  of  the  in- 
strument," ax  suggested  by  the  learned  District  Judge,  it 
will  be  found  to  contain  no  provision  from  which  may  be 
inferred  an  "intent  to  create  a  general  lien  on  the  assets  of 
the  mining  company  as  security  for  its  payment",  or  which 
imports  "a  definite  promise  of  payment  of  either  principal 
01   interest". 

We  respectfully  submit  that  the  order  appealed   from 
should  be  affirmed. 

<0    -    C^      Cjl^r^u^^rA^   ■ 


Attorneys  for  .1.  L.  Grow,  Truster,  Appellem 
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IN    THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Thom  \s  VY.  Svxxott,  a  creditor,  Individually, 
and  as  the  duly  authorized  attorney  for,  and 
agent  of  Alexander  Sedgwick  and  Merrill 
K.  Green, 

Appellant. 
vs. 

The  Tombstone  Consolidated  Mines  Com- 
pany, Limited,  Bankrupt,  and  A.  L.  Grow, 
as  trustee  in  bankruptcy  of  the  Tombstone 
Consolidated  Mines  Company,  Bankrupt, 

Appellees. 


PETITION  FOR  REHEARING  ON  BEHALF  OF 
APPELLANT. 


To  the  Honorable  William  B.  Gilbert,  Presiding 
Judge,  and  the  Associate  Judges  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit : 

The  appellant  in  the  above  entitled  cause  respect- 
fully petitions  this  Honorable  Court  to  grant  a  re- 


hearing  of  the  above  entitled  cause  upon  the  fol- 
lowing grounds: 

The  question  at  issue  in  said  cause  and  the 
merit  of  the  contentions  of  the  parties  thereto, 
were  not  passed  upon  by  this  Honorable  Court,  as 
appears  from  the  opinion  of  said  Court  filed  on 
the  18th  day  of  August,  1913,  from  which  we  quote 
the  following: 

"It  appears  therefrom  that  the  appellant, 
on  the  8th  day  of  August,  1912,  hied  with  the 
Referee  in  Bankruptcy  on  behalf  of  himself 
and  others,  a  claim  against  the  bankrupt  based 
upon  461  special  contract  bonds  of  the  face 
value  of  $439,055,  with  interest  thereon  from 
the  several  dates  of  the  bonds,  which  claim  the 
referee  disallowed  on  the  ground  that  the 
instrument  constituted  contingent  and  not 
fixed  liabilities  of  the  bankrupt;  that  the  ap- 
pellant thereupon  petitioned  for  a  review  of 
that  decision  of  the  referee  by  the  Court  below, 
which  petition  was  granted,  and  that  upon  a 
hearing  thereof,  the  Court  took  the  same  view 
of  the  bonds  relied  on  by  the  appellant  and 
affirmed  the  decision  of  the  referee.  It  is 
from  that  decision  of  the  Court  that  the  pres- 
ent appeal  was  taken. 

While  the  record  before  us  contains  the 
'Registered  Name',  'Serial  Nos.'  and  'Face 
Value'  of  the  bonds,  it  contains  nothing  what- 
ever concerning  the  terms,  provisions,  or  con- 
ditions of  the  bonds." 

In  connection  therewith,  the  following  facts  are 
respectfully  called  to  the  attention  of  the  Court, 
to  wit:     That  on  March  4,  1913,  a  stipulation  was 


entered  into  between  the  parties  in  the  above  en- 
titled cause,  providing  thai  the  special  contract 
bond  therein  may  be  sent  up  on  appeal,  with  the 
other  papers  herein,  so  as  to  obviate  the  necessity 
of  making  a  complete  COpy  thereof  (see  folio  33, 
page  30,  Transcript  on   Appeal). 

That  pursuant  to  the  above  stipulation,  the  clerk 
of  the  District  Court  omitted  making  a  copy  of  the 
bond  for  the  Record  on  Appeal,  but  instead  of  said 
copy,  and  under  instructions  of  the  parties  to  the 
cause,  said  clerk  sent  up  as  part  of  said  Transcript 
on  Appeal  the  original  bond,  as  appears  from  the 
certificate  of  said  clerk  of  United  States  District 
Court  (see  Transcript  of  Record,  page  35). 

The  bonds  therefore  referred  to  in  the  opinion 
of  the  Court  as  not  being  a  part  of  the  record  on 
appeal,  and  hence  not  before  the  Court  for  consid- 
eration, were  in  point  of  fact  received  by  the  clerk 
of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  on  the  31st  day  of  March,  1913, 
and  were  on  that  elate  placed  of  record  in  the  above 
entitled  cause  herein  and  were  properly  before 
the  Court. 

We  respectfully  invite  the  Court's  attention  to 
the  certificate  of  the  clerk  of  this  Honorable  Court 
as  follows: 


United  Shilcs  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 


Thomas  \Y.  Synnott,  a  creditor,  etc., 

Appellant, 
vs. 

The  Tombstone  Consolidated  Mines 

Company,      Limited,      Bankrupt, 

et  ah, 

Appellees. 
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Certificate  or  Clerk  of  U.  S.  Circuit  Court 
of  Appeals  to  Date  of  Receipt  of  Certain 
Special  Contract  Bonos  of  Tombstone 
Consolidated  Mines  Company,  Etc. 
I,  Frank  D.  Monckton,  as  Clerk  of  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  do  hereby  certify  that  Peti- 
tioner's Exhibits,  viz.:  476  Special  Contract 
Bonds  of  the  Tombstone  Consolidated  Mines 
Company,  were  received  by  me  from  the  Clerk 
of  the  District  Court  of  the  United  States  for 
the  District  of  Arizona  and  placed  of  record 
in  the  above  entitled  cause  in  my  office  on  the 
31st  day  of  March,  A.  D.  1913;'  and  that  the 
printed  transcript  of  record  in  said  cause  was 
duly  filed  in  my  office  on  the  21st  day  of  April, 
A.  1).  1913;  that  the  said  cause  was  duly  argued 
and  submitted  to  said  Circuit  Court  of  Appeals 
for  consideration  and  decision  on  the  13th  day 
of  May,  A.  D.  1913;  and  that  an  opinion  was 
duly  rendered  and  filed  by  the  said  Circuit 
Court  of  Appeals  on  the  18th  day  of  August, 
A.  D.  1913,  in  accordance  with  which  opinion 
a  decree  was  duly  filed  and  entered  affirming 
the  judgment  of  the  said  District  Court  in  said 
cause. 


Attest  my  hand  and  the  seal  of  the  said 
United  States  circuit  Court  of  Appeals  for 
the  Ninth  Cinuit  at  the  City  and  County  of 
San  Francisco,  in  the  State  of  California,  this 
3rd  day  of  September,  A.  I).  1913. 

(Seal)  F.  D.  Monckton, 

Clerk." 

We  also  call  the  attention  of  the  Court  to  the 
fact  that  a  notation  was  made  upon  the  calendar 
opposite  the  title  of  this  cause  directing  the  atten- 
tion of  this  Honorable  Court  to  the  fact  that  the 
bonds  referred  to  were  on  file  with  the  clerk  and 
were  a  part  of  the  record  for  the  consideration  of 
the  Court.  Through  mistake  and  inadvertance,  in 
nowise  attributable  to  appellant,  the  merits  of  the 
controversy  were  not  examined  into  by  this  Hon- 
orable Court  or  passed  upon  in  the  opinion.  Need- 
less to  say,  the  appellant  in  this  very  important 
cause  is  exceedingly  anxious  to  obtain  the  judg- 
ment of  this  Court  on  the  merits  of  the  controversy, 
and  hence  this  petition  is  most  respectfully  sub- 
mitted. 

Adams  &  Blinn, 
Amos  L.  Taylor, 
Doan  &  Doan, 
Counsel  for  Appellant  and  Petitioner. 

Thomas  E.  Hayden, 
Of  Counsel. 


Certificate  of  Counsel. 

Thomas  E.  Hayden,  attorney  at  law,  hereby  cer- 
tifies, that  in  his  judgment  the  petition  for  rehear- 
ing is  well  founded  in  point  of  law  and  that  said 
petition  is  not  interposed  for  delay. 

Thomas  E.  Hayden, 
Of  Counsel  for  Appellant  and  Petitioner. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  2178. 

POSTAL  TELEGRAPH-CABLE  COMPANY  OF 
WASHINGTON,  a  Corporation, 

Petitioner, 
vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

a  Corporation, 

Defendant. 

Petition. 

Comes  now  the  petitioner,  Postal  Telegraph-Cable 
Company  of  Washington,  and  avers : 
I. 

That  it  is  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
Washington,  having  its  principal  place  of  business 
at  the  city  of  Seattle,  in  the  county  of  King,  in  said 
State,  and  is  a  citizen  and  resident  thereof,  and  that 
said  petitioner  has  paid  the  annual  license  fee  last 
due  to  the  said  State  of  Washington. 
II. 

That  the  defendant,  the  Northern  Pacific  Railway 
Company,  is  a  corporation  duly  organized  and  exist- 
ing under  the  laws  of  the  State  of  Wisconsin,  and 
is  a  citizen  and  resident  of  said  State,  and  that  it 
has  duly  complied  with  the  laws  of  the  State  of 
Washington  in  respect  to  foreign   corporations   to 
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entitle  it  to  transact  its  business  as  a  railway  com- 
pany within  said  State  of  Washington.     [1*] 
III. 
That  the  said  defendant,  Northern  Pacific  Railway 
Company,    owns   and    operates  a  railway  from  the 
city   of   Seattle,  in  the  county  of  King,  extending 
northerly  through  the  counties  of  King,  Snohomish, 
Skagit  and  Whatcom,  to  the  boundary  line  between 
the  State  of  Washington  and  the  Province  of  Brit- 
ish   Columbia,  in  the  Dominion   of   Canada,  which 
boundary  line  is  at  the  northerly  end  of  its  depot 
building,  in  the  town  of  Sumas,  in  said  county  of 
Whatcom,  and  which  said  railway,  proceeding  north- 
erly  from  the  city  of  Seattle,   passes   through  the 
town'  of  Bothell,  in  the  county  of  King,  through  the 
towns  of  Snohomish  and  Getchell,  in  the  county  of 
Snohomish,  through  the  town  of  Sedro  Woolley,  in 
the  county  of  Skagit,  and  thence  through  the  county 
of  Whatcom  to  the  northerly  limits  of  the  town  of 
Sumas,  at  the  international  boundary  line  aforesaid. 
And  said  railway  company  is  likewise  the  owner  of 
a  right  of  way  extending  about  fifty  (50)  feet  on 
each  side  of  the  center  line  of  its  said  railroad,  from 
its  initial  point  in  the  city  of  Seattle  to  its  terminus 
at  the  said  international  boundary  line  at  Sumas. 
IV. 
That  the  petitioner  Postal  Telegraph-Cable  Com- 
pany  of   Washington   is   engaged  in  the  telegraph 
business,  with  connecting  telegraph  lines  throughout 
the  United  States  of  America  and  the  Dominion  of 
Canada,  and  with  cable  connections  throughout  the 
world,  and  now  owns  and  operates,  among  other  tele- 

"Page-number  appearing  at  foot  of  page  of  original  certified  Record. 
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graph  lines,  a  line  of  telegraph  poles  and  wires  along, 
upon,  over  and  across  the  said  right  of  way  of  the 
defendant,  the  Northern  Pacific  Railway  Company, 
beginning  at  the  intersection  of  Evanston  Street  with 
said  right  of  way,  near  Fremont  station,  in  the  city 
of  Seattle,  and  continuing  thence  [2]  northerly 
along  and  upon  said  right  of  way  throughout  the  en- 
tire length  thereof  to  the  said  international  bound- 
ary line  at  the  north  end  of  the  depot  building,  in  the 
town  of  Sumas  aforesaid. 
V. 
That  said  telegraph  line  was  constructed  and 
has  at  all  times  since  its  construction  been  maintained 
under  and  by  virtue  of  a  written  contract,  entered 
into  by  and  between  the  predecessors  in  interest  of 
this  petitioner  and  of  the  defendant  Northern  Pa- 
cific Railway  Company,  on  the  17th  of  February, 
1888 ;  that  the  said  telegraph  line  was  so  constructed 
on  said  right  of  way  between  the  town  of  Bothell  in 
the  county  of  King  to  the  said  international  boundary 
line  at  the  town  of  Sumas  in  the  county  of  What- 
com, in  or  prior  to  the  year  1891,  and  between  the 
town  of  Bothell  and  the  station  of  Fremont  in  the 
city  of  Seattle,  in  the  year  1896,  and  said  telegraph 
line  has  ever  since  been  and  now  is  maintained  and 
operated  on  said  right  of  way,  under  and  in  pursu- 
ance of  the  right  and  privilege  conferred  by  the 
aforesaid  contract  and  with  the  knowledge,  consent 
and  acquiescence  of  the  defendant  Northern  Pacific 
Railway  Company  and  its  predecessors  in  interest; 
that  said  contract  will  expire  on  the  17th  of  Febru- 
ary, 1913. 
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VI. 

That  this  petitioner,  desiring  and  preferring  to 
secure  by  contract  the  perpetual  right  and  privilege 
of  constructing,  maintaining  and  operating  its  said 
telegraph  line  along,  upon,  over  and  across  said  right 
of  way  of  said  defendant  Northern  Pacific  Railway 
Company,  has  heretofore  made  earnest  and  bona  fide 
efforts  to  agree  with  said  railway  company  for  the 
said  right  [3]  and  privilege,  and  to  agree  upon 
the  compensation  to  be  paid  by  it  to  said  railway  com- 
pany therefor;  that  said  railway  company  has  re- 
fused to  give  its  consent  to  petitioner  for  said  right 
and  privilege  and  has  failed  and  refused  to  agree 
upon  the  compensation  to  be  paid  by  it  therefor ;  that 
under  and  by  virtue  of  authority  of  an  act  of  the 
Congress  of  the  United  States  of  America,  sections 
5263  to  5268,  inclusive,  of  the  Revised  Statutes  of 
the  United  States,  and  subsequent  amendments 
thereof  by  said  Congress,  the  provisions  of  which 
have  been  accepted  by  this  petitioner,  as  well  as  by 
the  authority  of  the  statutes  of  the  State  of  Wash- 
ington providing  for  condemnation  of  private  prop- 
erty and  for  the  condemnation  by  a  telegraph  com- 
pany of  a  portion  of  the  right  of  way  of  a  railroad 
company  for  the  purpose  of  constructing,  maintain- 
ing and  operating  its  telegraph  line  along  and  upon 
said  right  of  way,  this  petitioner  proposes  and  is 
proceeding  to  condemn  and  acquire  an  easement  or 
privilege  along,  upon  and  over  the  said  right  of  way  of 
said  Northern  Pacific  Railway  Company,  for  the  con- 
struction or  reconstruction  and  for  the  maintenance 
and  operation  of  its  said  telegraph  line,  from  the  inter- 
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section  of  Evanston  Street,  near  Fremont  Station, 
in  the  city  of  Seattle,  through  the  said  counties  of 
King,  Snohomish,  Skagit  and  Whatcom,  to  the  in- 
ternational boundary  line  at  the  north  end  of  the 
depot  building  of  said  railway  company  in  the  said 
town  of  Sumas;  its  poles  to  be  erected  as  near  the 
outer  edge  of  said  right  of  way  as  circumstances  will 
permit,  and  in  such  position  as  not  to  interfere  with 
the  operation  or  safety  of  trains  or  with  the  use  of 
the  right  of  way  by  said  railway  company  or  its 
lessees,  for  its  or  their  own  purposes;  and  this  peti- 
tioner proposes  to  herein  condemn  so  much  of  the 
said  right  of  way,  between  the  points  and  through 
the  counties  aforesaid,  as  may  be  necessary  for  its 
uses  [4]  for  the  purpose  of  constructing  or  re- 
constructing, maintaining  and  operating  its  tele- 
graph line  along,  upon,  over  and  across  said  right 
of  way;  that  said  line  is  now  and  will  at  all  times 
hereafter  be  constructed  and  reconstructed  of  the 
best  material  and  by  the  most  approved  methods  of 
construction,  and  will  consist  of  a  single  line  of  poles 
not  less  than  twenty  (20)  nor  more  than  thirty  (30) 
feet  in  length,  including  length  underground,  except 
at  highways  or  where  obstructions  exist,  where  the 
poles  will  be  of  such  a  height  as  may  be  required  by 
statute,  or  necessary  because  of  physical  conditions 
existing,  or  to  protect  other  wires  or  structures  right- 
fully upon  the  said  right  of  way;  that  the  poles  will 
be  about  ten  (10)  inches  in  diameter  at  the  base, 
planted  from  four  (4)  to  eight  (8)  feet  in  the  ground, 
according  to  the  length  of  the  poles,  and  in  such 
positions  upon  said  right  of  way  as  safe  and  proper 
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construction  permit;  the  poles  to  be  placed  upon  that 
portion  of  said  right  of  way    between    a   line    five 
feet  from  the  outer  edge  thereof  and  a  line  twenty- 
five  feet  from  the  center  of  the  main  track,  except 
where  the  righl  of  way  may  be  less  than  sixty  feet  in 
width,  or  where  the  location  of  the  main  track  upon 
the  right  of  way,  or  the  location  of  buildings,  tracks 
or  other  improvements  or  obstructions  upon  the  right 
of  way  may  make  it  impossible  to  place  the  poles 
upon  that  portion  of  the  right  of  way  above  described 
in  which  event  the  poles  will  be  placed   upon   the 
most  practicable  remaining  portion  of  the  right  of 
way  consistent  with  the  safe  and  proper  construc- 
tion of  said  telegraph  line,  such  portion  of  said 
nght   of   way    to  be    designated    by   said   railway 
company  or  its  lessees,  so  as  not  to  interfere  with 
the  ordinary  travel  or  use  of  said  railroad;  that  the 
poles  will  be  set  about  one  hundred  and  sixty-five 
(165)    feet     [5]     apart,   making  a  total  of  thirty- 
two  (32)  to  thirty-five  (35)  poles  to  the  mile,  except- 
ing at  sharp  angles,  where  they  may  be  not  less  than 
seventy-five  (75)  feet   apart,    and    around   curves 
where  they  may  be  from  one  hundred  and  seventeen 
(117)    to   one   hundred  and  thirty-one    (131)    feet 
apart ;  the  poles  to  be  equipped  with  cross-arms  about 
ten   feet  long,   at  or  near   the   top   of   the  poles 
fastened  at  about  the  middle  of  the  cross-arms  to  the 
poles,  and  along  and  upon  said  cross-arms  or  poles 
or  upon  said  cross-arms  and  poles,  will  be  strung 
a  sufficient  number  of  wires  to  transact  such  business 
as  will  be  given  to  the  telegraph   company  by   the 
United  States  Government   and   the   public     That 
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said  line  of  poles  and  wires  will  be  so  constructed, 
maintained  and  operated  as  not  to  interfere  with  the 
ordinary  travel  or  use  of  said  railroad. 
ViH. 
This  petitioner  further  avers  that  the  only  lands 
that  will  be  actually  taken  or  occupied  by  it  by  virtue 
of  this  proceeding  will  be  about  one  square  foot  for 
each  pole;  that  the  space  between  the  poles  and  un- 
der the  wires  can  be  used  by  said  railway  company 
or  its  lessees  for  all  purposes  for  which  it  has  here- 
tofore been  used;  that  wherever  it  becomes  neces- 
sary for  said  telegraph  line  to  cross  said  right  of 
way  the  said  crossing  will  be  made  by  having  its 
poles  at  such  crossing  so  erected  and  its  wires  so  in- 
sulated and  strung  so  high  above  said  railroad  track 
as  to  prevent  any  injury  to  or  interference  with  the 
employees  or  property  of  the  said  railway  company ; 
and  this  petitioner  further  stipulates  that  its  said 
telegraph  line  will  not  interfere  with  any  other  tele- 
graph or  telephone  line  now  rightfully  upon  said 
right  of  way.  That  if  at  any  time  the  said  railway 
company,  its  successors  or  [6]  lessees,  shall  re- 
quire for  railroad  purposes  the  immediate  use  of  any 
of  the  land  occupied  by  said  telegraph  line,  then 
and  in  that  event,  upon  reasonable  notice  in  writing, 
this  petitioner  will,  at  its  own  expense,  remove  its 
line  to  some  other  place,  to  be  designated  by  said 
railway  company,  adjacent  thereto,  on  such  right 
of  way,  so  as  not  to  interfere  with  the  use  of  said 
right  of  way  for  railroad  purposes.  That  said  tele- 
graph line  will  not  be  erected  on  any  embankment 
or  slope  or  any  cut  of  said  right  of  way,  without  the 
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consent  of  said  railway  company;  and  if  at  any  time 
said  railway  company  or  its  lessees  shall  require  its 
entire  right  of  way  for  railroad  purposes  at  any 
point,  the  telegraph  company  will  at  such  point  or 
points  remove  its  line  entirely  off  said  right  of  way. 
VIII. 
That  the  defendant  denies  the  right  of  this  peti- 
tioner to  maintain  and  operate  its  said  telegraph  line 
along,  over  and  upon  the  right  of  way  of  said  rail- 
way company,  after  the  expiration  of  the  contract 
hereinbefore  mentioned,  to  wit,  February  17,  1913, 
and  petitioner  avers  that  the  matter  in  controversy 
exceeds,  exclusive  of  interest  and  costs,  the  sum  or 
value  of  Three  Thousand  Dollars  ($3,000.00). 

WHEREFORE,  your  petitioner  prays  that  a  jury 
may  be  impaneled  to  ascertain  and  determine  the 
compensation  to  be  paid  in  money,  irrespective  of 
any  benefit  from  the  said  telegraph  line,  to  the  above- 
named  defendant,  and  to  all  persons  interested, 
whether  as  tenants,  incumbrancers,  or  otherwise,  for 
the  taking  or  injuriously  affecting  of  said  lands,  or 
in  [7]  case  a  jury  be  waived,  that  the  compensa- 
tion be  ascertained  by  this  Court,  or  a  Judge  thereof, 
and  that  a  judgment  or  decree  of  appropriation  of 
said  easement  may  be  made  and  entered  herein. 

POSTAL     TELEGRAPH-CABLE     COM- 
PANY OF  WASHINGTON. 

By  J.  A.  FOREHAND, 

Its  President. 
HUGHES,  McMICKEN,  DOVELL  &  RAM- 
SEY, 

Attorneys  for  Petitioner. 
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State  of  Washington, 
County  of  King, — ss. 

J.  A.  Forehand,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  he  is  the  President  of  the 
Postal  Telegraph-Cable  Company  of  Washington, 
petitioner  in  the  above-entitled  proceeding;  that  he 
makes  this  affidavit  in  verification  of  the  foregoing 
petition  on  behalf  of  said  petitioner;  that  he  has  seen 
and  read  the  said  petition,  knows  the  contents  there- 
of, and  believes  the  same  to  be  true. 

J.  A.  FOREHAND. 

Subscribed  and  sworn  to  before  me,  this  24th  day 
of  May,  A.  D.  1912. 

[Seal]  H.  J.  RAMSEY, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle.     [8] 

Indorsed:  Petition.  Filed  in  the  U.  S.  District 
Court,  Western  District  of  Washington.  May  27, 
1912.     A.  W.  Engle,  Clerk.     By  S.,  Deputy.     [9] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  2178. 

POSTAL  TELEGRAPH-CABLE  COMPANY  OF 
WASHINGTON,  a  Corporation, 

Petitioner, 

vs. 

NORTHERN  PACIFIC   RAILWAY  COMPANY, 

a  Corporation, 
i  Defendant. 
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Notice  and  Summons. 
The  President   of   the    United    States  of  America, 
Greeting:    To    the    Northern    Pacific    Railway 
Company,  a  Corporation,  Defendant: 
You  are  hereby  notified  that  the  Postal  Telegraph- 
Cable  Company,  a  corporation,  petitioner  herein,  has 
filed  its  petition  in  the  above-entitled  court  to  con- 
demn and  acquire  an  easement  and  privilege  along, 
upon  and  over  the  right  of  way  of  the  said  Northern 
Pacific  Railway  Company,  for  the  construction  or 
reconstruction  and  for  the  maintenance  and  oper- 
ation of  a  telegraph  line  from  the  intersection  of 
Evanston  street  near  Fremont  station,  in  the  city  of 
Seattle,  State  of  "Washington,  through  the  counties 
of  King,  Snohomish,  Skagit  and  Whatcom  in  said 
State,  to  the  international  boundary  line  at  the  north 
end  of  the  depot  building  of  said  railway  company 
in  the  town  of  Sumas,  in  said  county  of  Whatcom; 
its  poles  to  be  erected  as  near  the  outer  edge  of 
said  right  of  way  as  circumstances  will  permit  and 
in  such  position  as  not  to  interfere  with  the  opera- 
tion or  safety  of  trains  or  with  the  use  of  the  right 
of  way  by  the  said  railway     [10]     company  or  its 
lessees  for  its  or  their  own  purposes;  and  this  peti- 
tioner proposes  in  said  proceedings  to  condemn  so 
much  of  the  said  right  of  way  between  the  points 
and  through  the  counties  aforesaid  as  may  be  neces- 
sary for  its  uses  for  the  purpose  of  constructing  or 
reconstructing,  maintaining  and  operating  its   tele- 
graph line  along,  upon,  over  and  across  said  right 
of  way;  a  copy  of  which  petition   is   hereunto   at- 
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tached,  and  hereby  referred  to  for  a  more  full  and 
complete  statement  of  the  objects  thereof  and  the 
description  of  said  right  of  way. 

You  are  further  notified  that  said  petition  will, 
on  the  10th  day  of  June,  A.  D.  1912,  at  the  hour  of 
ten  o'clock  A.  M.  on  said  day,  or  as  soon  thereafter 
as  counsel  can  be  heard,  be  presented  to  the  Judge 
of  said  Court  in  the  Federal  courtroom  in  the  city 
of  Seattle,  Washington;  and  at  such  time  and  place 
as  may  be  then  prescribed  by  said  court,  the  said 
petitioner  will  submit  proof,  as  prescribed  by  law, 
of  the  matters  and  things  alleged  in  the  said  peti- 
tion. 

Witness,   the  Hon.  C.  H.  HANFORD,   Judge   of 

said  court,  this  27th  day  of  May,  in  the  year  of  our 

Lord  one  thousand'  nine  hundred  and  twelve  and  of 

our  independence  the  one  hundred  and  thirty-sixth. 

[Seal]  A.  W.  ENGLE, 

Clerk. 
By  F.  A.  Simpkins, 
Deputy  Clerk. 
HUGHES.    McMICKEN,    DOVELL    &  RAM- 
SEY, 

Attorneys  for  Petitioner.     [11] 

Return  on  Service  of  Writ. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

T  hereby  certify  and  return  that  I  served  the  an- 
nexed Notice  and  Petition  on  the  therein  named 
Northern  Pacific  Railway  Company  by  handing  to 
and  leaving  a  true  and  correct  copy  thereof  with  J. 
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0.  McMullen,  City  Passenger  Agent  of  the  said 
Northern  Pacific  Railway  Company  personally  at 
Seattle,  in  said  District,  on  the  27th  day  of  May,  A. 
D.  1912. 

JOSEPH  R.  H.  JACOBY, 

U.  S.  Marshal. 

By  Fred  M.  Lathe, 

Deputy. 
May  28,  1912. 

Fees:  $2.12. 

Indorsed:  Notice  and    Summons.     Filed    in    the 
U.  S.  District  Court,  Western  Dist.  of  Washington, 
May  28,  1912.     A.  W.  Engle,  Clerk.     By  S.,  Deputy 
[12] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division, 

No.  2178. 

POSTAL  TELEGRAPH-CABLE  COMPANY,  OF 
WASHINGTON,  a  Corporation, 

Petitioner, 
vs. 

NORTHERN  PACIFIC  RAILWAY    COMPANY, 

a  Corporation, 

Defendant. 
Notice  of  Appearance  [of  Defendant,  etc.]. 

To  the  Above-named  Petitioner,  and  to  Its  Attor- 
neys,   Messrs.   Hughes,   McMicken,   Dovell    & 
Ramsey: 
You  and  each  of  you  will  take  notice  that  the  de- 
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fendant,  Northern  Pacific  Railway  Company,  a  cor- 
poration, hereby  enters  its  appearance  herein 
through  its  attorney,  Mr.  C.  H.  Winders; 

And  you  are  notified  that  all  pleadings  and  papers 
in  said  cause  from  this  date  are  to  be  served  upon 
said  attorney  at  his  address  below  stated. 

Dated  at  Seattle,  Washington,  this  10th  day  of 
June,  1912. 

C.  H.  WINDERS, 
Attorney  for  Defendant. 
712  Lowman  Building, 
Seattle,  Washington. 

Indorsed:  Notice  of  Appearance.  Piled  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington, 
June  10,  1912.  A.  W.  Engle,  Clerk.  By  S.,  Dep- 
uty.    [13] 


[Order  Directing  Impanelment  of  Jury  to  Ascertain 
and  Determine  Compensation,  etc.] 

In  the  District  Court  of  the  United  States,  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  2178. 

POSTAL  TELEGRAPH-CABLE  COMPANY,  OF 
WASHINGTON,  a  Corporation, 

Petitioner, 

vs. 

NORTHERN  PACIFIC  RAILWAY    COMPANY, 

a  Corporation, 

Defendant. 
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ORDEB  AJXTUDICATING  NECESSITY. 

The  petition  of  the  Postal  Telegraph-Cable  Com- 
pany of  Washington,  ;i  corporation  of  the  State  of 
Washington,  for  the  appropriation  of  certain  lands 
in  said  State  for  the  purpose  of  the  construction, 
maintenance  and  operation  of  a  telegraph  line,  hav- 
ing come  on  to  be  heard  before  the  Court,  and  it  ap-% 
peering  by  satisfactory  proof  that  all  parties  inter- 
ested in  the  land  to  be  appropriated  for  said  pur- 
poses, as  described  in  said  petition,  to  wit: 

An  easement  or  privilege  along,  upon  and  over 
the  right  of  way  of  said  Northern  Pacific  Railway 
Company,  for  the  construction  or  reconstruction 
and  for  the  maintenance  and  operation  of  its  said 
telegraph  line  from  the  intersection  of  Evanston 
street,  near  Fremont  station,  in  the  City  of  Seattle, 
through  the  counties  of  King,  Snohomish,  Skagit 
and  Whatcom,  to  the  international  boundary  line 
at  the  north  end  of  the  depot  building  of  said  rail- 
way company  in  the  town  of  Sumas,  in  Whatcom 
County,  Washington;  its  poles  to  be  erected  as 
near  the  outer  edge  of  said  right  of  way  as  cir- 
cumstances will  permit  and  in  such  position  as  not 
to  interfere  with  the  operation  or  safety  of  trains 
or  with  the  use  of  the  right  of  way  by  said  rail- 
way company,  or  its  lessees,  for  its  or  their  own 
purposes;  said  telegraph  line  to  be  constructed 
and  reconstructed  of  the  best  material  and  by  the 
most  approved  methods  of  construction  and  to 
consist  of  a  single  line  of  poles  not  less  than 
twenty,  nor  more  than  thirty  feet  in  length,  in- 
cluding length  underground,  except  at  highways 


16  Postal  Telegraph-Cable  Co. 

or  where  obstructions  exist,  where  the  poles  will 
be  of  such  height  as  may  be  required  by  statute  or 
necessary  because  of  physical  conditions  [14] 
existing  or  to  protect  other  wires  or  structures 
rightfully  upon  said  right  of  way ;  said  poles  to  be 
about  ten  inches  in  diameter  at  the  base,  planted 
from  four  to  eight  feet  in  the  ground,  according 
to  the  length  of  the  poles,  and  in  such  position 
upon  said  right  of  way  as  safe  and  proper  con- 
struction will  permit;  the  said  poles  to  be  placed 
upon  that  portion  of  said  right  of  way  between  a 
line  five  feet  from  the  outer  edge  thereof  and  a 
line  twenty-five  feet  from  the  center  of  the  main 
track  except  where  the  right  of  way  may  be  less 
than  sixty  feet  in  width,  or  where  the  location 
of  the  main  track  upon  the  right  of  way,  or  the 
location  of  buildings,  tracks  or  other  improve- 
ments or  obstructions  upon  the  right  of  way  may 
make  it  impossible  to  place  the  poles  upon  that 
portion  of  the  right  of  way  above  described,  in 
which  event  the  poles  will  be  placed  upon  the 
most  practicable  remaining  portion  of  the  right  of 
way  consistent  with  the  safe  and  proper  construc- 
tion of  said  telegraph  line;  such  portion  of  said 
right  of  way  to  be  designated  by  said  railway  com- 
pany or  its  lessees,  so  as  not  to  interfere  with 
the  ordinary  travel  or  use  of  said  railroad;  the 
said  poles  to  be  set  about  one  hundred  and  sixty- 
five  feet  apart,  making  a  total  of  thirty-two  to 
thirty-five  poles  to  the  mile,  excepting  at  sharp 
angles,  where  they  may  be  not  less  than  seventy- 
five  feet  apart,  and  around  curves,  where  they 
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may  be  from  one  hundred  and  seventeen  to  one 
hundred  and  thirty-one  feet  apart;  said  poles  to 
be  equipped  with  cross-arms  about  ten  feet  long 
at  or  near  the  top  of  the  poles,  fastened  at  about 
the  middle  of  the  cross-arms  to  the  poles,  and 
along  and  upon  said  cross-arms  or  poles,  or  upon 
said  cross-arms  and  poles,  to  be  strung  a  sufficient 
number  of  wires  to  transact  such  business  as  will 
be  given  to  the  telegraph  company  by  the  United 
States  Government  and  the  public;  said  line  of 
poles  and  wires  to  be  so  constructed,  maintained 
and  operated  as  not  to  interfere  with  the  ordi- 
nary travel  or  use  of  said  railway; 

have  been  duly  served  with  notice  or  have  appeared 
as  prescribed  by  law,  and  said  petitioner  having  ap- 
peared by  its  attorneys,  Hughes,  McMicken,  Dovell 
&  Ramsey,  and  the  defendant  Northern  Pacific  Rail- 
way Company,  having  appeared  by  its  attorney,  C. 
H.  Winders,  and  the  Court  having  heard  the  evi- 
dence submitted  thereon,  and  being  duly  advised  in 
the  premises,  finds  that  the  contemplated  use  for 
which  said  land  is  sought  to  be  appropriated  is 
really  a  public  use  and  that  the  public  interest  re- 
quires the  prosecution  of  such  enterprise  and  that 
the  land  sought  to  be  appropriated  herein  is  re- 
quired and  necessary  for  the  purposes  of  the  con- 
struction, maintenance  and  operation  of  said  tele- 
graph line;     [15] 

NOW,  THEREFORE,  it  is  hereby  ordered  that  a 
jury  be  impaneled  to  ascertain  and  determine  the 
compensation  to  be  made  in  money,  irrespective  of 
any  benefit  from  any  improvement  proposed  by  said 
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petitioner,  to  the  owners  of  the  land  described  in  said 
petition  and  to  all  tenants,  incumbrancers  and  others 
interested  therein,  for  the  taking  or  injuriously 
affecting  such  land,  or,  in  case  a  jurjr  be  waived  as  in 
other  civil  cases  in  courts  of  record,  in  the  manner 
prescribed  by  law,  then  that  the  compensation  to  be 
made,  as  aforesaid,  be  ascertained  and  determined  by 
the  Court  or  Judge  thereof. 

Done  in  open  court,  this  17th  day  of  June,  A.  D. 
1912. 

C.  H.  HANFORD, 

Judge. 
O.  K.  as  to  form. 

C.  H.  W. 

Indorsed :  Order  Adjudicating  Necessity.  Filed  in 
the  U.  S.  District  Court,  Western  Dist.  of  Washing- 
ton. June  17,  1912.  A.  W.  Engle,  Clerk.  By  S., 
Deputy.     [16] 


United  States  District   Court,  Western  District  of 
Washington,  Northern  Division. 

No.  2178. 

POSTAL     TELEGRAPH-CABLE      COMPANY 
OF  WASHINGTON,  a  Corporation, 

Petitioner, 
vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

a  Corporation, 

Defendant. 
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Verdict. 
W'r.  the  jury  duly  impaneled  in  the  above-entitled 
cause,  do  find  that  the  compensation  to  be  paid  in 
money,  Irrespective  of  any  benefit  from  the  proposed 
telegraph  line  of  the  petitioner,  to  the  above-named 
defendant,  Northern  Pacific  Railway  Company,  and 
all  persons  interested,  whether  as  tenants,  encum- 
brancers, or  otherwise,  for  the  taking  or  injuriously 
effecting  of  the  lands  described  in  the  petition  and 
<»rdcr  adjudicating  necessity,  is  the  sum  of  $15,000.00. 

B.  R.  BRITTON, 
Foreman. 
Indorsed:  Verdict.     Filed   in   the   U.  S.  District 
Court,  Western  Dist.  of  Washington.    Nov.  22, 1912. 
Frank  L.  Crosby,  Clerk.     F.  A.  Simpkins,  Deputy 
[17] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  2178. 

POSTAL  TELEGRAPH-CABLE  COMPANY,  a 

Corporation, 

Petitioner, 
vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

a  Corporation, 

Defendant. 
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Memorandum  of  Costs  and  Disbursements  to  be 
Taxed  in  Favor  of  the  Defendant  and  Against 

the  Petitioner. 

» 

Clerk 's  fees 

Attorney's  fees $20.00 

Reporter's  fees 20.00 

Witness'  fees: 

C.  E.  Perkins,  Tacoma,  3  days,  72  miles $  8.10 

Joseph  Smith,  Tacoma,  4  days,  72  miles ....     9.60 

S.  M.  Smith,  Seattle,  3  days,  2  miles 4.60 

J.  E.  Graver,  Seattle,  4  days,  2  miles 6.10 

Ralph  Morris,  Seattle,  4  days,  2  miles 6.10 

E.  E.  Dildine,  i&t.  Paul,  4  days,  180  miles. .  15.00 
W.  H.  Gale,  Sedro  Woolley,  4  days,  172 

miles 14.60 

P.  Nibert,  Snohomish,  1  day,  76  miles 5.30 

H.  F.  Walton,  Snohomish,  3  days,  76  miles.  8.30 
Axel  Gunderson,  Bothell,  3  days,  44  miles.  6.70 
John  Walsh,  Snohomish,  4  days,  76  miles. . .  9.80 
Herman  Riddell,  Hartford,  4  days,  92  miles.  10.60 
A.  J.  Rhodes,  Arlington,  4  days,  120  miles. . .  12.00 
W.  E.  Vender,  Deming,  3  days,  240  miles. .  16.50 


Total 

United  States  of  America, 

Western  District  of  Washington, — ss. 

C.  H.  Winders,  being  first  duly  sworn,  on  oath 
deposes  and  says :  That  he  is  attorney  for  the  defend- 
ant Northern  Pacific  Railway  Company  in  the  above- 
entitled  cause,  and  as  such  has  knowledge  of  the  facts 
as  hereinabove  set  forth ;  that  the  items  in  the  above 
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memorandum  contained  are  correct  to  the  best  of  this 
deponent's  knowledge  and  belief,  and  that  the  said 
disbursements  have  been  necessarily  incurred  in  the 
said  cause,  and  that  the  services  charged  therein  have 
been  actually  and  necessarily  performed  as  therein 
stated. 

C.  H.  WINDERS. 

Subscribed  and  sworn  to  before  me  this  23  day  of 
November,  1912. 

[Seal]  F.  C.  REAGAN, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle.     [18] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern- 
Division  . 

No.  2178. 

POSTAL  TELEGRAPH-CABLE  COMPANY,  a 

Corporation, 

Petitioner, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 
a  Corporation, 

Defendant. 

To  the  Above-named  Petitioner  and  to  Messrs. 
Hughes,  McMicken,  Dovell  &  Ramsey : 
You  and  each  of  you  will  take  notice  that  the  de- 
fendant will  make  application  to  the  clerk  of  the 
above-entitled  Court  on  Monday  morning,  the  25th 
day  of  November,  1912,  at  the  hour  of  ten  o'clock 
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A.  M.,  to  tax  the  costs  in  this  proceeding  in  favor 
of  the  defendant,  copy  of  its  memorandum  of  costs 
being  served  upon  you  herewith. 

C.  H.  WINDERS, 
Attorney  for  Defendant  Northern  Pacific  Railway 
Company. 
Due  service  of  the  within  Cost  Bill  and  Notice 
acknowledged  and  a  true  copy  received  this  23d  day 
of  Nov.,  1912. 

HUGHES,  McMICKEN,  DOVELL  &  RAM- 
SEY, 

Attorneys  for  Petitioner. 
Indorsed:    Notice    and    Memorandum    of    Costs. 
Filed  in  the  U.  S.  District  Court,  Western  Dist.  of 
Washington.     Nov.    25,    1912.     Frank    L.    Crosby, 
Clerk.     By  F.  A.  Simpkins,  Deputy.     [19] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  2178. 

POSTAL  TELEGRAPH-CABLE  COMPANY  OF 
WASHINGTON,  a  Corporation, 

Petitioner, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

a  Corporation, 

Defendant. 
Motion  for  a  New  Trial. 
Comes  now  the  petitioner  and  moves  the  Court  to 
vacate  the  verdict  of  the  jury  returned  in  this  cause 
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and  to  grant  a  new  trial  thereof,  for  the  following 
causes: 

I. 

Insularity  in  the  proceedings  of  the  Court  and 
°?  h('  ^ndan1  ".ateriallv  affecting  the  substantial 
rights  of  the  petitioner. 

II. 

Misconduct  of  counsel  for  the  defendant. 

III. 
Excessive  damages  appearing  to  have  been  given 
under  the  influence  of  passion  and  prejudice 
IV. 
Insufficiency  of  the  evidence  to  justify  the  verdict 
of  the  jury. 

V. 

^That  the  verdict  of  the  jury  is  against  the  law. 

W. 

Error  in  law  occurring  at  the  trial  and  excepted  to 
at  the  tune  by  the  petitioner. 

HUGHES,  MeMICKEN,  DOVELL  &  RAM 

SEY, 

Attorneys  for  Petitioner. 
Copy  of  within  Motion  received,  and  due  service  of 
same  acknowledged  this  16th  day  of  Dec,  1912. 

C.  H.  WINDERS, 

Atty.  for  Deft. 

Indeed:  Motion   for  New   Trial.    Filed  in  the 

U.  S.  District  Court,  Western  Dist.  of  Washington 

Dec.  17, 1912.    Prank  L.  Crosby,  Clerk.    BvEMl" 

Deputy.     [21]  J       M' U' 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  2178. 

POSTAL  TELEGRAPH-CABLE  COMPANY  OF 
WASHINGTON,  a  Corporation, 

Petitioner, 
vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 
a  Corporation, 

Defendant. 

Order  Overruling  Plaintiff's  Motion  for  New  Trial. 
BE  IT  REMEMBERED  that  this  cause  came  on 
heretofore  duly  and  regularly  for  hearing  upon  the 
motion  for  new  trial  of  the  petitioner,  Postal  Tele- 
graph-Cable Company  of  Washington,  a  corporation, 
the  said  petitioner  appearing  by  its  attorneys, 
Messrs.  Hughes,  McMicken,  Dovell  &  Ramsey,  and 
the  defendant  by  its  attorney,  Mr.  C.  H.  Winders; 
and  the  matters  set  forth  in  said  motion  for  new  trial 
being  duly  and  regularly  submitted  to  the  Court,  and 
counsel  for  both  parties  having  presented  their  argu- 
ment, said  motion  was  taken  under  advisement,  and 
the  Court  having  heretofore  considered  the  same  and 
entered  its  memorandum  opinion  denying  said 
motion ;  now,  then,  upon  motion  of  the  defendant  it 
is  by  the  Court  ORDERED,  ADJUDGED  AND  DE- 
CREED that  the  motion  for  new  trial  heretofore 
filed  by  the  petitioner  Postal  Telegraph-Cable  Com- 
pany of  Washington,  a  corporation,  be  and  the  same 
is  in  all  things  overruled  and  denied,  to  all  of  which 
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petitioner  excepts  and  an  exception  is  expressly  al- 
lowed. 

Dated  at  Seattle,  Washington,  this  19th  day  of 
February,  1913. 

CLINTON  W.  HOWARD, 
Judge. 
O.  K.  Form. 
HUGHES,  McM.  D.  &  R.     [22] 

Indorsed:  Order  Overruling  Motion  for  New  Trial. 
Filed  in  the  U.  S.  District  Court,  Western  Dist.  of 
Washington.  Feb.  19,  1913.  Frank  L.  Crosby, 
Clerk.     By  E.  M.  L.,  Deputy.     [23] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  2178. 

POSTAL  TELEGRAPH-CABLE  COMPANY  OF 
WASHINGTON,  a  Corporation, 

Petitioner, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 
a  Corporation, 

Defendant. 
Judgment. 
BE  IT  REMEMBERED  that  this  cause  came  on 
regularly  for  hearing  and  trial  in  the  above-entitled 
court  on  the  19th  day  of  November,  1912,  before  the 
Honorable  Clinton  W.  Howard,  Judge  of  said  court, 
and  a  jury  impaneled  to  ascertain  and  determine  the 
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compensation  to  be  made  in  money,  irrespective  of 
any  benefit  from  any  improvement  proposed  by  said 
petitioner,  to  the  said  defendant,  Northern  Pacific 
Railway  Company,  as  owner  of  the  land  described  in 
said  petition,  for  the  taking  or  injuriously  affecting- 
such  land,  in  the  manner  prescribed  by  law,  and  pur- 
suant to  the  order  adjudicating  the  necessity  made 
and  entered  by  said  Court  on  the  17th  day  of  June, 
1912;  and  said  petitioner  having  appeared  by 
Hughes,  McMicken,  Dovell  &  Ramsey,  its  attorneys, 
and  the  defendant  having  appeared  by  C.  H.  Wind- 
ers, its  attorney,  the  following  proceedings  were 
thereupon  had,  to  wit : 

A  jury  was  thereupon  duly  and  regularly  im- 
paneled and  sworn  to  try  the  above-entitled  cause, 
and  the  evidence  [24]  was  submitted  by  witnesses 
duly  and  regularly  sworn  by  and  on  behalf  of  the 
petitioner  and  defendant  herein;  and  after  all  the 
evidence  was  taken  and  after  arguments  were  made 
by  the  respective  counsel  herein  for  and  on  behalf  of 
the  petitioner  and  the  defendant,  the  jury  were  duly 
and  regularly  instructed  by  the  Court,  and  said  jury 
retired  to  consider  and  deliberate  upon  their  verdict ; 
thereafter,  on  the  22d  day  of  November,  1912,  the 
said  jury  returned  into  court  its  verdict  ascertain- 
ing, finding  and  awarding  damages  in  favor  of  the 
said  defendant  for  the  taking  and  injuriously  affect- 
ing of  the  land  described  in  the  petition  of  the  peti- 
tioner on  file  herein  in  the  sum  of  fifteen  thousand 
dollars  ($15,000.00) ;  and  thereafter  a  motion  for  a 
new  trial  having  been  duly  and  regularly  filed  herein 
in  the  manner  and  within  the  time  provided  by  the 
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rules  of  this  court,  and  the  Court  having  thereafter 
on  the  19th  day  of  February,  1913,  overruled  said 
motion; 

NOW,  THEREFORE,  it  is  hereby  ORDERED 
AND  ADJUDGED  by  the  Court  that  the  amount  of 
compensation  to  be  paid  by  the  petitioner  to  the 
defendant  herein  for  the  taking  and  injuriously 
affecting  of  the  lands  described  in  the  petition  herein 
by  the  construction,  reconstruction,  maintenance  and 
operation  of  the  petitioner's  telegraph  line  in  the 
manner  and  upon  and  under  the  conditions  and  stipu- 
lations in  said  petition  set  forth  and  described,  be 
and  is  hereby  fixed  and  determined  at  the  sum  of 
fifteen  thousand  dollars  ($15,000.00) ;  and  that  upon 
the  payment  of  said  sum  to  the  defendant,  with  in- 
terest thereon  at  the  rate  of  six  per  cent  per  annum 
from  the  date  of  said  verdict,  into  the  court  for  the 
benefit  of  the  defendant,  together  with  the  costs  of 

said  suit  taxed  at     [25]     the  sum  of  $ ,  said 

petitioner  shall  be  entitled  to  a  final  decree  of  appro- 
priation appropriating  to  its  use  for  the  purposes 
specified  in  its  said  petition  and  upon  the  conditions 
and  stipulations  therein  set  forth  the  easement  or 
right  of  way  for  its  said  telegraph  line  as  described 
in  its  said  petition  and  in  the  aforesaid  order  of  this 
Court  of  June  17,  1912. 

Done  in  open  court  this  3d  day  of  March,  A.  D. 
1913. 

By  the  Court : 

CLINTON  W.  HOWARD, 
Judge. 
O.  K.— C.  H.  W. 
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Indorsed :  Judgment.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington.  Mar.  3,  1913. 
Frank  L.  Crosby,  Clerk.    By  E.  M.  L.,  Deputy.    [26] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  2178. 

POSTAL  TELEGRAPH-CABLE  COMPANY  OF 
WASHINGTON,  a  Corporation, 

Petitioner, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

a  Corporation, 

Defendant. 

Bill  of  Exceptions. 

BE  IT  REMEMBERED  that  heretofore,  to  wit, 
on  November  19,  1912,  the  above-entitled  cause  came 
regularly  on  for  trial  in  the  above  court  before  the 
Honorable  Clinton  W.  Howard,  Judge  of  said  Court, 
sitting  with  a  jury;  the  petitioner  appearing  by  E. 
C.  Hughes  of  Hughes,  McMicken,  Dovell  &  Ramsey, 
and  the  defendant  appearing  by  C.  H.  Winders ; 

And  thereupon  the  following  proceedings  were  had 
and  done,  to  wit: 

The  jury  having  been  first  duly  impaneled  and 
sworn,  the  petitioner,  to  maintain  the  issues  on  its 
part,  introduced  and  offered  in  evidence  the  follow- 
ing testimony,  to  wit: 

Counsel  for  the  defense  admits  the  averments  of 
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paragraphs  I  and  II  of  the  petition,  and  all  of  para- 
graph 1 1 1  except  as  to  the  width  of  the  right  of  way. 
[27*-lt] 

[Testimony  of  J.  G.  Blake,  for  the  Petitioner.] 
J.  G.  BLAKE,  being  first  duly  sworn,  testified 
on  behalf  of  petitioner  as  follows: 

Direet  Examination. 

Q.  (By  Mr.  HUGHES.)     State  your  name. 

A.  J.  G.  Blake. 

Q.  What  is  your  business,  Mr.  Blake? 

A.  I  am  general  superintendent  of  the  Pacific  Di- 
vision of  the  Postal  Telegraph-Cable  Company,  with 
headquarters  at  San  Francisco,  California.  I  have 
held  that  position  since  June,  1908,  and  prior  there- 
to was  assistant  general  superintendent  for  a  little 
over  a  year.  Prior  to  that  time  I  was  in  Seattle 
eighteen  years  in  the  employ  of  the  same  company, 
for  the  first  thirteen  years  as  manager  of  the  Seattle 
office  and  for  the  remaining  five  years  as  district 
superintendent.  I  had  charge  of  the  line  repairs 
from  Seattle  to  Sumas. 

Q.  You  have  been  acquainted  with  the  telegraph 
line  on  the  right  of  way  of  the  defendant  road  be- 
tween Seattle  and  Sumas  for  how  long? 

A.  Ever  since  the  line  was  built.  Portions  of  it 
were  built  in  1889-90-91,  and  the  section  between 
Fremont  and  Bothel  was  built  in  1896.  I  am  fa- 
miliar with  the  right  of  way  of  the  railroad  com- 
pany between  Seattle  and  Sumas  on  which  this  tele- 

*Page-number  appearing  at  foot  of  page  of  certified  Transcript  of 
Record. 

tOriginal  page-number  appearing  at  foot  of  page  of  Bill  of  Exceptions 
as  same  appears  in  Certified  Transcript  of  Record. 
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graph  line  is  located. 

Qi.  Describe  as  nearly  as  you  can  that  right  of  way 
and  its  width  in  different  parts. 

A.  Beginning  at  Fremont  there  is  none  of  it  less, 
I  believe,  than  fifty  feet  in  the  total  width  with  the 
exception  of,  [28 — 2]  I  believe,  we  have  a  strip 
through  the  University  grounds  where  they  have  no 
right  of  way  at  all.  And  there  is  a  short  section 
north  of  Lake  Station,  where  they  have  but  twenty- 
five  feet  on  the  west  side,  unless  they  have  bought 
it  recently — I  think  that  is  where  our  poles  are  in 
the  Lake — on  the  east  side  of  the  lake.  Prom  there, 
I  think,  within  a  short  distance  this  side  of  Bothel 
the  right  of  way  again  is  one  hundred  feet  and  is 
one  hundred  feet  or  more,  with  very  few  exceptions, 
all  the  way  from  there  to  Sumas — there  are  a  few 
short  sections  where  it  is  only  fifty  feet.  The  West- 
ern Union  Telegraph  Company  has  a  line  on  the 
same  right  of  way  from  Fremont  to  Sedro  Woolley. 
From  Sedro  Woolley  to  Sumas  there  is  only  the  one 
line. 

Q.  Describe  the  manner  in  which  the  telegraph 
line  is  constructed  and  is  to  be  reconstructed  and 
maintained. 

A.  The  poles  vary  from  twenty-five  to  thirty  feet 
in  length  and  in  some  cases  where  there  are  obstruc- 
tions they  are  longer,  and  they  are  set  about  an  aver- 
age of  thirty-five  to  the  mile — from  one  hundred  and 
fifty  to  one  hundred  and  sixty-five  feet  apart.  They 
are  braced  or  guyed  on  all  curves,  to  hold  the  strain. 
They  are  set  from  four  to  eight  feet  in  the  ground, 
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depending  upon  the  length  of  the  pole.  The  diam- 
eter of  the  ])<>1»\  say  four  or  five  feet  from  the 
ground,  would  average  about  ten  inches.  On  sharp 
angles  the  poles  arc  closer  together,  say  seventy-five 
feet,  and  from  that  up  to  one  hundred  and  fifteen 
and  one  hundred  and  thirty  feet  on  curves. 

Q.  Where  there  is  any  strain  by  reason  of  the 
angle  in  the  road  or  a  sharp  curve,  in  what  manner 
do  you  sustain     [29 — 3]     the  poles? 

A.  On  the  present  construction  we  put  in  a  guy 
which  is  attached  to  what  we  call  an  anchor  rod, 
which  is  anchored  in  the  ground  by  a  dead  man. 
The  guy  wire  reaches  from  the  top  of  the  pole  to  the 
anchor  rod,  which  is  set  anywhere  from  five  to  ten 
feet  from  the  base  of  the  pole — five  feet  is  generally 
sufficient. 

Q.  Now,  explain  the  manner  in  which  the  cross- 
arms  and  insulators  and  wires  are  constructed  and 
maintained  upon  the  line. 

A.  The  cross-arms  are  fastened  to  the  poles  with 
a  center  bolt  from  a  half  an  inch  to  five-eighths  of 
an  inch  in  diameter  and  there  are  two  braces  made 
in  a  "V"  shape  reaching  from  the  cross-arm  to 
nearly  two  feet  below  it.  The  cross-arms  are  placed 
two  feet  apart,  from  center  to  center,  and  the  braces 
are  just  long  enough  to  reach  between  them.  These 
are  fastened  to  the  cross-arms  by  a  three-eighths  or 
a  quarter  inch  bolt,  and  the  heel  of  the  brace  is  fast- 
ened to  the  pole  with  a  four  inch  lag  screw.  The 
cross-arms  carry  pins  to  which  are  attached  the  in- 
sulators and  the  wires  tied  to  the  insulators  with 
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what  we  call  a  tie  wire. 

Q.  Are  these  poles,  and  cross-arms  and  wires  con- 
structed so  as  to  be  secure  against  falling  or  injury 
or  damage?        A.  Yes. 

Q.  Where  you  have  occasion  to  cross  the  track  with 
wires  from  one  side  to  the  other  for  any  reason,  be- 
cause of  physical  conditions  or  because  of  the  desire 
of  the  railroad  company,  in  what  manner  can  that 
be  done?    [30—4] 

A.  To  have  the  poles  of  sufficient  length  to  clear 
the  rail  with  the  Northern  Pacific  Railroad  require- 
ment, which  is  twenty-two  feet — we  usually  make 
it  higher  than  that,  from  twenty-five  to  thirty — we 
have  poles  that  are  always  extra  well  guyed  at  such 
crossings. 

Q.  In  the  course  of  your  duties  were  you  fre- 
quently required  to  pass  over  and  along  this  road 
and  this  right  of  way  and  inspect  the  right  of  way 
and  your  telegraph  line  and  wires? 

A.  I  was  over  the  right  of  way  very  frequently  up 
to  five  years  ago.  I  have  been  over  it  about  once  a 
year  since  then,  I  think. 

Q.  Have  you  ever  known  of  any  instance  where 
the  existence  of  your  telegraph  line  has  caused  any 
interruption  to  the  operation  of  the  railroad? 

A.  No,  sir. 

Q.  Or  any  interference  with  the  uses  and  opera- 
tion of  the  railroad,  or  of  the  use  of  the  right  of  way 
for  railroad  purposes?        A.  No,  sir. 

Q.  Has  there  ever  been  any  instance  within  your 
knowledge  as  a  telegraph  operator,  where  the  pres- 
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ence  of  the  telegraph  line  constructed  and  main- 
tained as  it  is  here  proposed  to  construct  and  main- 
tain this  telegraph  line,  has  interfered  with  the  rail- 
road company's  use  of  its  right  <>f  way  for  railway 
purposes ?        A.  No,  sir. 

Q.  What  damage  or  diminution  in  the  value  of  the 
use  of  tins  light  of  way  by  this  railway  company 
or  its  successors  in  interest,  in  the  use  and  operation 
of  the  right  of  way  for  any  railway  purpose,  would 
be  occasioned  or  is  occasioned  by  the  appropriation 
of  the  right  to  construct  [31 — 5]  and  maintain  a 
telegraph  line  as  proposed  in  this  petition — you 
heard  the  petition  read  by  me  and  you  know  its  con- 
tents, do  you?        A.  Yes. 

Q.  Now,  please  answer  the  question. 

(Objection  being  made  on  the  ground,  among  otber 
things,  that  the  witness  had  not  shown  that  he  was 
qualified  to  answer  the  question,  the  objection  was 
sustained  upon  the  above  specified  ground.) 

Q.  What  experience  have  you  had  in  the  tele- 
graph business  and  in  supervising  and  looking  after 
construction,  maintenance  and  operation  of  tele- 
graph lines? 

A.  I  was  connected  with  telegraph  companies  in 
that  relation  for  twenty-six  years. 

Q.  During  that  time  has  it  been  a  part  of  your 
business  to  be  familiar  with  the  uses  of  the  railway 
right  of  way  for  railroad  purposes  as  well  as  the  uses 
of  the  same  railway  right  of  way  for  telegraph  lines? 

A.  1  am  familiar  with  it. 

Q.  Have  you,  during  that  time,  been  familiar  with 


34  Postal  Telegraph-Cable  Co. 

(Testimony  of  J.  G.  Blake.) 

the  negotiations  for  acquiring  the  right  of  way  for 
telegraph  lines  by  your  company  over  the  rights  of 
way  of  railway  companies?        A.  Yes,  sir. 

Q.  Have  you  conducted  such  negotiations  for  fix- 
ing and  determining  upon  the  price,  if  any,  to  be 
paid?        A.  I  have. 

Q.  Have  you  repeatedly  qualified  as  a  witness  in 
cases  to  testify  respecting  the  effect  of  the  construc- 
tion, and  maintenance  of  a  telegraph  line  on  the 
uses  of  the  right  of  way  by  the  railroad  company, 
and  the  diminution,  [32 — 6]  if  any,  in  the  value  of 
the  right  of  way  of  the  railway  company  for  rail- 
way purposes?        A.  I  have  in  one  case. 

Mr.  HUGHES. — I  now  ask  that  the  question  be 
read  to  the  witness. 

(Whereupon  the  stenographer  reads  the  question 
to  the  witness  as  follows:) 

Q.  What  damage  or  diminution  in  value  of  the 
use  of  this  right  of  way  by  this  railway  company 
or  its  successors  in  interest,  in  the  use  and  opera- 
tion of  the  right  of  way  for  any  railway  purpose, 
would  be  occasioned  or  is  occasioned  by  the  appro- 
priation of  the  right  to  construct  and  maintain  a 
telegraph  line  as  proposed  in  this  petition? 

By  Mr.  WINDERS.— Objection  renewed. 

The  COURT. — Has  he  had  any  experience  in  the 
construction  and  operation  of  railroads? 

The  WITNESS. — No,  I  have  had  no  experience 
in  railroading. 

The  COURT. — Is  the  question  specifically  con- 
fined to  this  right  of  way  and  the  damage  to  be 
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done  to  this  specific  right  of  way  '. 

Mr.  HUGHES.— Yes. 

The  COURT.— I  will  overrule  the  objection. 

A.  It  would  be  merely  nominal — no  actual  dam- 
age. 

Cross-examination. 

Q.  (By  Mr.  WINDERS.)  Mr.  Blake,  about  how 
much  space  does  one  of  those  poles  and  the  guy 
wires  take  up — how  far  out  from  the  base  of  the 
pole  is  your  guy  wire?     [33 — 7] 

A.  Five  to  ten  feet. 

Q.  You  set  your  pole  up  and  then  you  have  the 
guy  wire  extending  down?        A.  Yes,  sir. 

Q.  It  would  extend  about  ten  feet  from  the  bot- 
tom of  the  pole? 

A.  On  the  curves  and  places  like  that  where  it  is 
necessary  to  guy. 

Q.  Take  it  between  Snohomish  and  Fremont  Sta- 
tion, what  proportion  of  your  poles  are  guyed? 

A.  I  could  not  tell  you. 

Q.  Give  the  jury  your  best  judgment. 

A.  I  never  counted  them.  I  should  judge  over 
forty  per  cent.  It  is  rather  a  crooked  road  through 
there. 

Q.  And  those  poles  at  this  time  are  in  distance 
from  the  main  track  from  ten  to  fifteen  or  twenty 
feet?        A.  Yes,  sir,  from  ten  to  twenty-five  feet. 

Q.  Is  there  a  single  industrial  track  between  the 
city  of  Fremont  and  the  town  of  Sumas,  a  distance 
of  one  hundred  and  twenty-six  miles,  where  your 
poles  are  not  now  set  between  the  main  running 
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track  and  these  side  tracks  and  switches? 
A.  Yes,  there  are  some. 

Q.  Can  you  name  one? 

A.  I  think  at  Sedro  Woolley. 

Q.  Your  poles  within  the  town  of  Sumas,  start- 
ing at  the  International  boundary  line,  are  on  the 
very  edge  of  the  right  of  way?1 

A.  They  are  just  back  of  the  depot  there — they 
are  about  thirty-five  or  forty  feet  from  the  main  line, 
I  should  judge.     [34—8] 

Q.  Is  it  not  true  that  in  the  town  of  Sumas  your 
poles  are  set  within  six  feet  of  the  team  track  that 
handles  all  the  business  in  that  town  ? 

A.  I  could  not  say  that,  but  there  is  no  doubt  that 
they  are  because  it  is  permitted  by  the  railroad  com- 
pany. 

Q.  Did  you  ever  notice  where  the  people  who  do 
business  with  the  Northern  Pacific  Railway  Com- 
pany within  the  town  of  Snohomish,  take  delivery? 

A.  I  have  not. 

Q.  Well,  there  is  a  track  behind  the  depot? 

A.  On  the  west  side  of  the  depot? 

Q.  Yes,  back  of  the  depot — your  pole  line  extends 
along  that  track?        A.  Yes,  sir. 

Q.  It  is  your  opinion  that  those  poles  which  are 
within  five  or  six  feet  of  the  delivery  tracks  where 
deliveries  are  made  and  where  the  train  crews  are 
working  in  making  their  deliveries  and  spotting  is 
absolutely  a  nominal  damage  only  to  the  company? 

A.  Yes. 

Q.  Mr.  Blake,  in  going  over  the  right  of  way  on 
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your  annual  trip,  how  did  you  go1 

A.  On  the  train. 

Q.  Have  you  ever  bad  any  experience  in  main- 
taining a  right  of  way  either  for  a  pole  line  or  a 
railroad  right  of  way?        A.  No,  sir. 

Q.  Have  you  ever  had  any  experience  that  would 
enable  you  to  advise  the  jury  of  the  expense  of 
maintaining  a  railroad  right  of  way  with  the  poles 
on  and  with  the  poles  off?     [35 — 9] 

A.  No,  sir,  except  my  observation  as  a  telegraph 
man. 

Q.  State  to  the  jury  the  character  of  the  coun- 
try through  which  this  line  runs,  as  to  whether  or 
not  it  is  timbered  or  otherwise. 

A.  It  is  mostly  timbered.  I  believe  the  right  of 
way  has  been  cleared  of  timber  throughout. 

Q.  Now,  in  maintaining  and  constructing  and  re- 
constructing this  telegraph  line,  how  much  of  this 
right  of  way  would  you  traverse? 

A.  The  full  distance,  north  and  south. 

Q.  I  am  talking  about  the  width? 

A.  A  man  would  have  to  walk  from  pole  to  pole 
wherever  it  is  most  convenient  for  them  to  walk. 

Q.  When  were  you  over  this  line  last? 

A.  About  a  mouth  ago. 

Q.  Are  you  familiar  with  the  work  that  is  now 
in  progress  on  this  line? 

A.  No,  sir;  I  noticed  men  were  working  there. 

Q.  Do  you  believe  that,  in  making  fills  and  in 
tamping  our  grades  and  dumping  earth  around  these 
poles  without  knocking  them  over,  the  company  men 
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can  go  along  there  and  make  those  improvements 
just  as  easy  without  devoting  any  more  time  than 
if  your  poles  were  not  there? 

A.  Well,  the  poles  are  removed  when  they  want 
to  do  work  of  that  kind. 

Q.  How  many  men  do  you  keep  along  this  line 
and  where  are  they  located? 

A.  One  man  in  Seattle,  one  at  Snohomish,  one  at 
Sedro  Woolley  and  one  at  Sumas,  for  what  we  call 
"trouble"  men.  They  go  out  and  make  repairs 
when  the  wires  are  down — that  is  [36 — 10]  their 
principal  duty.  We  have  five  wires  from  here  to 
Snohomish,  and  four  from  Snohomish  to  Sumas. 

Q.  At  Crescent  mile  post  123  how  about  the  right 
of  way  there — as  to  the  character  of  the  growth 
and  vegetation,  and  the  like? 

A.  There  is  some  timber  in  there  and  there  is  some 
cleared  land  between  Nooksack  and  Sumas;  it  is 
comparatively  level.  The  country  has  been  tim- 
bered through  there.  A  good  deal  of  brush  grows 
up  there  annually.  At  Nooksack  mile  post  119  our 
poles  are  located  on  the  west  side  of  the  right  of 
way,  I  could  not  say  how  far  from  the  main  track. 
At  Deeming  mile  post  110  we  run  right  through  the 
depot  platform.  We  had  to  cross  over  there  in  or- 
der to  get  the  lines  into  the  station  for  the  railroad 
company. 

At  the  Nooksack  River  we  are  on  the  west  side  of 
the  right  of  way  as  we  come  south,  then  we  cross 
to  the  east  side  of  the  right  of  way  and  we  follow 
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on  the  east  side  until  we  get  just  south  of  the  Acme 
depot. 

Q.  What  is  the  fact  as  to  whether  or  not  your 
poles  extend  to  these  loading  and  unloading  plat- 
forms?        A.  I  could  not  say. 

Q.  "Would  you  say  that  if  they  did,  in  the  mainte- 
nance of  the  right  of  way  on  that  cut  and  fill,  and 
the  maintenance  of  the  log  dump  along  there,  that 
that  would  cause  any  inconvenience  or  other  addi- 
tional cost  to  the  railroad  company  in  the  operation 
of  its  system  or  the  maintenance  of  its  right  of 
way? 

A.  I  would  not  think  it  would;  but  if  it  did,  there 
could  be  a  long  span  made  there  to  clear  it  if  they 
asked  us  to  do  it.     [37—11] 

Q.  Are  you  willing  to  stipulate  now  to  do  that  ? 

Mr.  HUGHES.— We  have  already  stipulated,  if 
the  Court  pleases. 

The  COURT.— The  stipulations  contained  in  the 
petition  are  made  a  part  of  the  decree. 

WITNESS.  (Answering  questions  asked  by  Mr. 
Winders.)  I  could  not  say  as  to  the  growth  of  brush 
in  a  year.  I  know  it  grows  quite  rapidly.  I  think  a 
couple  of  years'  growth  would  reach  the  telegraph 
wires.  I  have  not  had  such  experience  as  would  en- 
able me  to  say  whether  or  not  it  costs  any  more  to 
clear  the  right  of  way  of  this  brush  with  the  tele- 
graph poles  there  than  with  them  off. 

Q.  Do  you  know  from  your  experience  or  observa- 
tion as  to  whether  or  not  a  railroad  company,  or 
any  company  maintaining  a  right  of  way,  is  required 
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to  expend  more  time  or  labor,  or  more  additional 
expense  in  burning  and  clearing  the  right  of  way 
with  poles  on  or  with  them  off? 

Mr.  Hughes  objected  to  this  as  not  proper  cross- 
examination. 

(Objection  overruled.) 

A.  I  could  not  say. 

Q.  In  making  the  answer  to  the  question  which 
you  made,  that  there  was  no  added  expense  to  this 
company,  you  did  not  take  into  consideration  those 
matters  which  I  have  referred  to? 

A.  Not  in  detail. 

Q.  Mr.  Blake,  you  spoke  about  the  contract  un- 
der which  you  are  now  operating.  I  wish  you  would 
examine  that  agreement  and  state  whether  or  not 
that  is  the  contract  under  which  you  are  now  operat- 
ing.    (Handing  document  to  witness.) 

Mr.  HUGHES. — Objected  to  as  not  cross-exami- 
nation. 

(Objection  overruled.) 

The  WITNESS.— Yes. 

(Mr.  Winders  thereupon  had  the  instrument 
marked  "Defendant's  [38—12]  Exhibit  'C  for 
identification.") 

Q.  Have  you  any  sufficient  knowledge  of  the  situ- 
ation between  here  and  Sumas  to  advise  the  jury  as 
to  whether  or  not,  and  if  so,  how  frequently,  in 
windstorms  and  the  like,  by  the  falling  of  trees  along 
the  right  of  way,  .your  wires  or  poles  are  knocked 
down? 

A.  I  could  not  say  how  often  that  happens. 
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(t).  Air  you  sufficiently  advised  to  give  the  jury 
an  opinion  as  to  how  close  to  a  telegraph  pole  a 
railroad  company  can  construct  a  track  with  your 
ten  foot  cross-arm  I 

A.  That  depends  on  the  height  of  the  pole. 

Q.  Take  your  ordinary  line  as  it  exists  to-day,  and 
what  you  are  stipulating  in  this  petition. 

A.  Well,  they  could  build  it  within  six  feet. 

Q.  You  know  that  it  is  a  dangerous  proposition 
for  the  men  who  have  to  be  up  on  the  ears  to  get 
under  wires  or  under  the  cross-arms? 

A.  It  is  not  dangerous  if  the  cross-arms  are  high 
enough  to  clear.  I  do  not  know  of  any  main  line 
having  its  track  constructed  within  five  or  six  feet 
of  the  telegraph  poles.  I  know  there  are  such  sid- 
ings, but  I  could  not  name  them.  I  know  it  is  the 
standard  rule  with  the  Northern  Pacific  to  clear 
sidetracks  six  feet  with  the  poles.  That  means  a 
clearance  of  six  feet  from  the  poles  on  either  side. 

Q.  In  stating  your  opinion  to  this  jury  of  no  dam- 
age, were  you  basing  that  upon  conditions  as  they 
exist  at  this  time  in  your  pole  line  along  the  right 
of  way?        A.  Yes. 

Q.  Conditions  that  are  existing  under  this  con- 
tract under     [39—13]     which  you  are  operating? 

Mr.  HUGHES.— I  object  to  that  as  irrelevant  and 
immaterial— the  conditions  are  those  set  forth  in  the 
petition. 

The  COURT.— I  will  sustain  the  objection. 

Mr.  WINDERS.— At  this  time,  in  view  of  the  wit- 
ness' answer,  I  offer  in  evidence  this  contract  which 
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is  marked  "Defendant's  Exhibit   'C  for  identifica- 
tion," as  part  of  the  cross-examination. 

Mr.  HUGHES. — I  object  to  it  as  irrelevant  and 
immaterial  to  the  controversy  now  being  tried  be- 
fore this  jurv. 

(The  Court  reserved  its  ruling  until  a  later  time, 
when  the  objection  was  sustained.) 

Redirect  Examination. 

Q.  (By  Mr.  HUGHES.)  Mr.  Blake,  you  have  been 
asked  certain  questions  as  to  existing  conditions  at 
certain  places,  and  I  understand  you  to  say  that 
where  your  poles  were  put  in  there  it  was  for  the 
purpose  of  connecting  with  the  stations? 

A.  It  was  particular  places  we  had  to  go  to  the 
station. 

Q.  At  present  and  in  the  past  you  have  connected 
with  the  stations?        A.  Yes. 

Q.  In  the  future,  and  after  this  condemnation,  if 
they  should  use  the  Western  Union  or  any  other 
wire,  it  would  not  be  necessary  for  you  to  maintain 
those  poles  at  those  places,  and,  in  that  event,  I  will 
ask  you  whether  or  not  if  they  request  it,  your  poles 
would  be  removed  to  such  places  as  they  might  indi- 
cate upon  their  right  of  way,  or  if  their  right  of  way 
was  entirely  required,  whether  they  would  be  re- 
moved off  the  right  of  way.     [40 — 14] 

Mr.  WINDERS. — You  are  assuming  several 
things  that  are  not  true.  I  will  object  to  the  ques- 
tion. There  is  no  evidence  in  the  case  that  we  are 
using  their  wires  up  to  Sedro  Woolley. 

The  COURT.— There  is  no  testimonv  to  that  ef- 
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feet.    I  will  sustain  the  objection  to  the  form  of 

the  question. 

Q.  (By  Mr.  HUGHES.)  Mr.  Blake,  the  jury  will 
remember  what  your  testimony  was  in  regard  to 
any  places  where  your  poles  are  now  close  to  the 
station.  T  will  ask  you  if  after  the  expiration  of 
this  contract  and  after  the  taking  effect  of  this  con- 
demnation proceeding,  if  required  by  the  railroad 
company  those  poles  would  be  removed  to  some  other 
point  indicated  on  their  ground,  or  if  they  required 
all  of  the  right  of  way  for  their  uses,  they  would  be 
removed  entirely  off  their  right  of  way. 

A.  Yes,  sir.     [41—15] 

[Testimony    of    Horace    Middaugh,    for    the 
Petitioner.] 

HORACE  MIDDAUGH,  having  been  first  duly 
sworn,  testified  on  behalf  of  the  petitioner  as  follows: 

My  name  is  Horace  Middaugh.  I  am  sixty-six 
years  old.  I  have  been  engaged  in  the  railroad  busi- 
ness about  twenty-three  years.  I  was  on  the  canal 
department  of  the  Pennsylvania  Railroad  from  1875 
to  1885.  I  was  engaged  with  the  Seattle,  Lake 
Shore  &  Eastern  Railroad  from  1889  to  1899  as 
superintendent  of  bridges,  building  and  track.  My 
duties  were  to  look  after  the  construction,  repairs 
and  rebuilding.  While  I  was  engaged  on  the  Penn- 
sylvania Railroad  there  were  two  telegraph  lines 
on  the  right  of  way.  On  the  Seattle,  Lake  Shore  & 
Eastern  Railroad  there  was  only  one — the  Postal 
Telegraph  line  for  the  first  three  or  four  years,  and 
after  that  the  Western  Union  and  Postal  were  both 


44  Postal  Telegraph-Cable  Co. 

(Testimony  of  Horace  Middaugh.) 
on  the  right  of  way  as  far  as  Sedro  Woolley.     This 
road  is  now  a  branch  of  the  Northern  Pacific  and 
runs  from  Seattle  through  Snohomish  and  Sedro 
Woolley  to  Sumas. 

During  my  experience  I  have  never  known  of  any 
injury  or  damage  to  the  railway  company  in  the 
operation  of  its  trains  or  railway  service  in  conse- 
quence of  the  presence  upon  its  right  of  way  of 
telegraph  lines.  I  have  known  of  poles  to  fall  across 
the  track  when  there  was  a  very  high  wind,  and 
we  have  also  had  trees  across  the  track,  too. 

Q.  Did  that  impose  any  added  burden  or  incon- 
venience or  damage  to  the  railroad  company? 

A.  Well,  it  would  take  a  few  minutes  to  throw 
the  pole  off. 

Q.  Did  you  ever  know  of  any  specific  instance 
where  a  pole  actually  fell  across  the  track  during  a 
storm,  in  connection  with  the  falling  of  the  trees? 
[42—16] 

A.  Yes,  I  do.  I  recollect  of  one  case  when  they 
had  a  very  big  wind,  where  a  pole  fell  across  the 
track  up  just  below  Getchell  on  our  sharp  curves. 

Q.  At  the  same  time  were  there  trees  or  other 
obstacles  thrown  across  the  tracks? 

A.  Well,  we  were  twenty-four  hours  clearing  the 
track  all  along  there.  After  such  violent  storms 
the  railroad  company  is  required  to  clear  the  track 
as  soon  as  possible  and  pass  the  trains. 

Q.  Would  it  be  necessary  even  if  there  were  no 
telegraph  lines  there?  Would  it  be  necessary  to 
inspect  the  track  in  the  same  way  to  see  that  it  was 
in  a  safe  condition  for  the  operation  of  the  trains 
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after  storms?        A.  Yes;  sure. 

Q.  Does  it  impose  any  added  burden  because  there 
is  a  telegraph  line  along  the  right  of  way?  I  mean 
in  the  way  of  care  and  inspection  of  your  track  and 
keeping  it  in  proper  condition  for  the  operation  of 
trains. 

A.  Tt  would  be  an  added  burden  if  there  were  no 
telegraph  men  to  attend  to  it. 

0.  Is  there  any  added  expense  or  burden  to  the 
railway  company  in  consequence  of  the  presence  of 
the  telegraph  line  upon  its  right  of  way,  because  of 
occasional  storms'? 

A.  We  always  make  it  a  business  if  the  lines  were 
torn  down  by  the  trees  falling,  that  we  immediately 
coupled  them  together,  but  we  do  that  for  our  own 
benefit  as  much  as  anybody's  else,  so  that  we  could 
get  in  communication  with  headquarters. 

0.  Mr.  Middaugh.  in  the  light  of  your  knowledge 
and  experience  in  the  railroad  service  as  explained 
by  you,  what  would  you  say  would  be  the  injury  or 
damage  in  the  [43 — 17"]  diminution  of  the  value 
of  the  use  of  a  railroad  right  of  way  for  railroad 
purposes,  the  operation  and  use  of  the  trains  and 
general  necessary  railroad  purposes  which  would 
be  caused  by  the  construction  and  maintenance  of  a 
telegraph  line  in  the  manner  provided  by  this  peti- 
tion which  was  read  in  your  hearing?  Would  it 
cause  any  injury  or  damage,  and,  if  so,  what — that 
is,  to  what  extent  % 

Mr.  WINDERS.— I  object  to  this  question  on  the 
ground  that  he  has  not  shown  himself  qualified  or 
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familiar  with  the  duties  imposed  upon  railroad  com- 
panies since  1899,  or  with  the  maintenance  of  this 
track. 

The  COURT. — The  question  is  a  general  one  as  to 
railroads  under  such  conditions  for  the  removal  of 
poles,  etc.,  as  are  set  forth  in  the  petition. 

(Objection  overruled.) 

A.  Well,  I  consider  that  there  would  not  be  any 
damage. 

Q.  Mr.  Middaugh,  from  your  knowledge  of  the 
right  of  way  on  this  line  from  Seattle  to  Sumas,  what 
would  you  say  as  to  whether  the  construction  and 
maintenance  of  a  telegraph  line  would  cause  any 
injury  or  damage  to  the  use  and  operation  of  the 
right  of  way  of  the  railroad  company  for  railroad 
purposes — if  so,  what? 

Mr.  WINDERS.— I  object  to  that  on  the  ground 
that  the  witness  has  not  shown  himself  to  be  qual- 
ified. 

The  COURT.— I  will  sustain  the  objection.  I 
think  his  knowledge  of  this  particular  line  is  con- 
fined to  too  remote  a  period. 

(Exception  allowed.) 

Cross-examination. 

Q.  (By  Mr.  WINDERS.)  Now,  Mr.  Middaugh, 
when  were  you  last  over  that  line? 

A.  It  is  several  years.  They  cleared  the  line  on 
construction.  When  I  am  speaking  of  timber  I 
mean  timber  standing  on  the  right  of  way  or  outside 
of  the  right  of  way;  it  is  just  constructed  through 
the  woods.     [44 — 18] 
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Q.  While  you  were  there  did  you  have  the  obliga- 
tion of  keeping  that  right  of  way  clean  and  clear  of 
brush  and  grass  and  that  sort  of  thing?        A.  Yes. 

Q.  T  wish  you  would  state  what  the  allowance  is 
per  pole  on  that  line  for  the  expense  of  cleaning 
around  it,  pulling  back  the  brush,  and  then  the 
added  expense  of  watching  the  poles  and  wires  while 
you  are  burning  the  debris  per  pole. 

A.  I  do  not  consider  the  poles  would  add  any  extra 
expense. 

Q.  It  is  your  testimony,  then,  to  the  jury  that 
these  section  men,  in  clearing  the  right  of  way,  can 
clear  around  the  poles,  and  that  the  expense  of 
pulling  the  brush  back  from  the  poles,  taking  it  from 
under  the  wires  and  having  the  section  men  watch 
those  poles  and  wires  while  it  burns,  does  not  cost 
the  company  any  more  money? 

A.  For  this  reason:  you  have  your  right  of  way 
fenced  and  you  have  to  take  it  away  in  order  to  pro- 
tect your  fences. 

Q.  We  have  to  take  it  away  from  the  fence? 

A.  And  naturally,  when  you  take  it  away  from  the 
fence  you  take  it  away  from  your  poles.  Now, 
another  thing;  a  pole  does  not  catch  tire  as  easy  as 
your  fence  does. 

Q.  Do  you  know  of  a  single  pole  between  Fremont 
Station  and  the  station  at  Sumas  that  has  not  been 
on  fire  at  one  time  or  another  in  clearing  that  right 
of  way? 

A.  Yes,  I  do,  and  I  know  why  it  caught  fire,  too. 
The  chances  are  it  catches  fire  from  your  engines. 
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Q.  What  is  the  purpose  of  clearing  the  right  of 
way?        A.  To  prevent  fire. 

Q.  Do  you  want  this  jury  to  understand  that  this 
company  maintaining  its  poles  on  a  strip  about  five 
feet  of  the  outer  edge  of  the  right  of  way  up  to 
within  twenty-five  [45 — 19]  feet  of  the  track,  the 
poles,  as  you  know,  not  being  on  an  average  of  more 
than  twenty  feet  from  the  track — that  our  men  can 
go  along  where  that  brush  grows  nine  or  ten  feet 
high,  and  not  be  interfered  with  any  by  reason  of 
the  poles  being  in  the  road;  no  additional  time  taken 
in  pulling  the  stuff  back  from  the  poles ;  no  addi- 
tional expense  in  watching  those  poles  from  burn- 
ing1? 

A.  I  say  it  don't  require  any  additional  expense. 
Now,  why  I  say  it  don't  require  any  additional  ex- 
pense is  that  it  is  so  small  it  would  hardly  be 
counted.  It  costs  you  from  a  dollar  and  a  half  to  six 
dollars  an  acre,  according  to  the  time  you  let  it  go, 
to  clear  the  right  of  way  of  brush,  etc.  The  differ- 
ence with  the  railway  company  is  that  they  don't 
clear  it  every  year — they  let  it  go  too  long. 

Q.  I  am  assuming  here  that  we  are  complying 
with  the  law,  and  these  people  are  getting  a  per- 
manent right,  and  if  we  burn  down  one  of  their  poles 
we  would  pay  for  it. 

A.  If  you  take  it  in  time  you  can  clear  it  for  a 
dollar  and  a  half  an  acre. 

Q.  Mr.  Middaugh,  as  a  railroad  man  I  will  ask 
you,  would  the  presence  of  those  poles  within  five  or 
six  feet  along  the  team  track  where  deliveries  are 
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made  and  cars  are  loaded,  in  any  way  interfere  with 
the  service? 

A.  Ses,  sir;  they  should  not  be  there. 

Q.  Have  you  been  connected  with  the  railroad 
service  since  1899? 

A.  Well,  not  since  1900.  I  have  not  been  over 
this  line  farther  than  Sedro  Woolley  in  five  or  six 
years.  I  took  charge  of  this  line  in  March,  1889,  and 
was  acting  as  roadmaster  from  1894  until  1899.  At 
the  time  [46—20]  I  quit  the  Northern  Pacific  was 
operating  the  line. 

Eedirect  Examination. 

Q.  (Mr.  HUGHES.)  Did  you  testify  that  in  your 
experience  in  the  cost  of  the  keeping  clear  of  brush 
of  the  right  of  way  that  the  entire  right  of  way 
would  be  a  dollar  and  a  half  to  six  dollars  per  mile? 

A.  No,  sir;  per  acre. 

Q.  That  covered  the  whole  of  the  right  of  way? 

A.  That  covered  the  whole  right  of  way. 

Q.  Would  the  presence  of  telegraph  poles  add  any 
appreciable  amount  to  that  expense?        A.  No. 

Recross-examination. 

Q.  (By  Mr.  WINDERS.)  Can  you  give  the  jury 
some  estimate  in  cents  per  mile  per  year  for  protect- 
ing those  poles — added  expense  by  reason  of  those 
poles  being  there,  figuring  the  time  of  your  men? 

A.  Well,  I  would  say  it  would  be  very  small. 

Q.  Would  it  be  thirty  cents? 

A.  It  might  come  to  thirty  cents. 
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J.  A.  FOREHAND,  having  been  first  duly  sworn, 
testified  on  behalf  of  the  petitioner  as  follows: 

My  name  is  J.  A.  Forehand.  I  am  superintendent 
of  the  Postal  Cable  Company,  Second  District, 
Pacific  Division,  embracing  Oregon,  Washington, 
Idaho  and  Montana.  I  am  also  superintendent  of 
the  plaintiff  company  in  the  operation  of  a  line  from 
Seattle  to  Sumas.  I  have  [47 — 21]  occupied  the 
position  of  superintendent  of  this  company  since 
February,  1907.  Prior  to  that  time  I  was  manager 
of  the  Seattle  office  from  1904  until  I  assumed  the 
position  of  superintendent.  Prior  to  that  I  was 
chief  operator  of  the  Seattle  office,  from  1895  to  1904. 
Previous  to  that  I  was  operating  in  the  Seattle  office, 
from  September,  1890.  Prior  to  1907  the  principal 
supervision  I  had  over  this  telegraph  line  on  de- 
fendant's right  of  way  was  during  the  time  I  was 
chief  operator,  from  1895  to  1904. 

I  have  heard  the  petition  in  this  case  read. 

Q.  (By  Mr.  HUGHES.)  I  wish  you  would  explain 
briefly  to  this  jury  in  what  manner  your  poles  would 
be  erected  and  your  wires  strung  and  maintained. 

A.  The  line  will  be  constructed  in  what  is  termed 
and  what  will  be  a  first-class  manner.  The  poles 
will  be  set  in  the  ground  from  the  depth  of  four  to 
four  and  one-half  feet  to  eight  or  more  feet,  depend- 
ing upon  the  length  of  the  pole — the  taller  the  pole 
the  farther  they  must  be  set  in  the  ground  in  order 
to  be  secure  and  safe  from  falling.  On  a  straight 
line  the  poles  will  not  need  to  be  braced  or  guyed, 
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but  on  sharp  curves  or  sharp  angles  there  will  he  a 
guy   placed   on   each   pole   of  sufficient   strength   to 
protect  the   line   or  protect   the  pole   from   being 
thrown  over  by  wind  or  the  pull  of  the  wires— each 
pole  will  be  properly  guyed.    The  poles  will  have 
a  ten-foot  cross-arm  placed  within  perhaps  six  or 
eight  inches  of  the  top  of  the  pole.     The  cross-arm 
will  be  fastened  to  the  poles  with  what  is  called  a 
center    bolt,    a    half-inch    bolt   that    goes    entirely 
through  the  pole  and  with  a  nut  and  washer  on  the 
back  end  of    [48—22]     the  pole  which  will  prevent 
its  pulling  out.     Each  cross-ami  will  have  two  braces 
extending  from  the  arm  to  the  pole,  the  two  of  them 
fastened  together  on  the  pole  to  prevent  the  slipping 
of  the  arm.     The  arms  will  have  the  usual  tins  and 
insulators  upon  which  the  wires  will  be  fastened, 
the  wires  grooved  in  the  insulator,  that  is,  the  wire 
is  laid  in  this  groove  and  the  tie  wire  placed  around 
the  wire  and  around  the  insulator  and  around  the 
wire  again,  to  prevent  its  slipping  off  the  wire;  that 
is  for  insulation  as  well  as  to  keep  the  wire  in  its 
proper  place  on  the  pole. 

The  purpose  is  to  construct  the  line,  where  possi- 
ble, within  five  feet  of  the  outer  edge  of  the  right  of 
way.  Where  it  is  not  practical,  owing  to  certain 
obstructions,  we  will  be  obliged  to  place  it  nearer  the 
track,  endeavoring  at  all  times  to  keep  at  least 
twenty-five  feet  away  from  the  center  of  the  track. 
The  reason  that  this  is  necessary  is  the  fact  that  the 
railroad  company  may  at  some  particular  time  wish 
to  extend  its  tracks,  or  sidetrack  or  loading  track 
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somewhere  that  might  get  within  five  feet  of  the 
outer  edge,  and  they  would  prefer  to  remove  it 
farther  in  to  the  track,  and,  therefore,  it  would  be 
necessary  for  us  to  move  where  the  railroad  com- 
pany requested  us  to  move  to.  Our  intention  is  to 
keep  within,  as  near  the  outer  edge  of  the  right  of 
way  as  we  can. 

We  will  have  our  regular  station  linemen  placed 
at  various  points  along  the  line,  whose  duty  it  is  to 
keep  the  line  repaired.  In  case  there  should  be  a 
break  on  the  wire  or  any  interruption  at  all,  it  is 
noted  in  the  main  office  as  well  as  in  all  offices  along 
the  line.  The  [49 — 23]  chief  operator  will  im- 
mediately locate  the  trouble  and  order  the  lineman 
in  the  location  to  make  the  repairs.  The  lineman 
also  will  cover  his  particular  beat,  as  we  call  it,  or 
territory,  on  regular  inspection  trips.  If  there  is 
anything  irregular  or  anything  that  might  possibly 
cause  damage  later  on,  it  is  corrected  at  the  time. 
For  instance,  he  may  find,  as  often  is  the  case,  that  a 
large  tree — an  old  dead  tree,  for  instance,  which 
stands  outside  of  the  right  of  way  which  leans 
towards  the  line — he  will  get  permission  to  cut  the 
tree;  go  up  the  tree  with  a  line  and  attach  it  to  it 
and  cut  the  tree  and  fall  it  away  from  the  line. 
Were  it  not  done,  probably,  in  some  big  storm  it 
would  fall  across  the  lines  and  break  them  down. 

Q.  Are  those  trees  tall  enough  also  to  reach  the 
tracks  of  the  railroad  company"? 

A.  In  many  cases  they  would  be.  I  would  not  say 
positively  they  would  all  do  so.     In  many  cases  they 
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would  be  likely  to  fall  across  the  track  as  well  as  the 
wires.  Those  are  the  principal  duties  of  the  station 
linemen.  If  there  should  be  a  severe  storm  which 
would  cause  more  than  ordinary  damage  to  the  line, 
additional  men  would  be  sent  to  make  the  repairs 
and  place  the  line  in  first-class  condition. 

Q.  Mr.  Forehand,  in  the  construction  and  mainte- 
nance of  this  telegraph  line  in  the  manner  proposed 
by  the  petition  here  what  interference  if  any,  would 
be  occasioned  to  the  railroad  company  in  the  oper- 
ation of  its  trains  or  in  the  uses  of  its  right  of  way 
for  strictly  railroad  purposes? 

Mr.  WINDERS. — I  will  object  to  that  question,  on 
the  ground  [50 — 24]  that  the  witness  has  not 
shown  himself  qualified  to  answer. 

The  COURT.— I  think  a  little  better  foundation 
might  probably  be  laid. 

Q.  Mr.  Forehand,  have  you  had  charge  of  the 
operating  end  of  your  telegraph  line  for  a  number 
of  years,  of  the  lines  now  on  this  right  of  way? 

A.  Yes,  sir.  I  have  directed  the  men  in  the  mat- 
ter of  alterations,  repairs,  maintenance  and  improve- 
ments. If  there  was  any  serious  interference  with 
the  operation  of  the  trains  or  road,  it  would  certainly 
come  to  my  office  as  superintendent.  If  there  were 
any  requests  or  complaints  by  the  railroad  company 
of  interference  or  injury,  they  would  be  reported 
to  me.  I  have  made  it  my  business  to  be  familiar 
with  the  workings  of  our  line  and  of  the  operations 
in  reference  thereto.  The  operation  of  trains  would 
not  come  under  my  observation,  except  if  there  had 
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been  an  interference  in  any  manner;  then  it  would 
be  brought  to  my  attention.     I  frequently  go  over 
tbe  line  and  inspect  it. 

Q.  You  have  heard  the  petition  read  in  this  case? 

A.  Yes,  sir. 

Q.  I  will  ask  you  to  state  to  the  jury  what,  if  any, 
injury  or  interference  or  damage  to  the  defendant 
company  in  the  maintenance  or  operation  of  its  right 
of  way  for  railroad  purposes  would  be  occasioned  by 
the  construction  and  maintenance  of  your  telegraph 
line  as  therein  proposed. 

A.  There  would  be  no  damage  or  interference  to 
the  operation  of  the  road.     [51 — 25] 

Cross-examination. 

I  am  president  of  the  petitioner  in  this  case  and 
verified  the  petition. 

Q.  (By  Mr.  WINDERS.)  When  you  drew  that 
petition,  you  drew  it,  read  it  and  considered  it  with 
reference  to  the  stipulations  and  matters  that  you 
agreed  to  do?        A.  Yes. 

Q.  The  matters  which  you  are  stipulated  to  do  are 
set  forth  in  that  petition  ?        A.  Yes. 

Q.  In  what  way  does  the  line  which  you  propose 
to  construct  differ  from  the  line  which  you  have 
now  constructed? 

A.  The  line  that  we  will  construct  will  perhaps 
differ  a  little  from  the  present  line  for  the  reason 
that  the  present  line  is  an  old  one  whereas  the  other 
will  be  a  new  one,  and  will  be  built  of  entirely  new 
material  when  we  build  the  new  line.  The  method 
of  construction  will  be  similar  except  that  the  pres- 
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ent  manner  of  construction  provides  that  we  use 
guy  wires  instead  of  guy  stubs,  which  was  formerly 
considered  a  proper  method  of  construction  in  guy- 
ing the  poles. 

Q.  You  ask  the  right  to  occupy  a  space  between 
the  outer  edge  of  the  right  of  way  and  within  twenty 
feet  of  the  track  i        A.  I  believe  that  is  correct. 

Q.  Taking  in  on  the  average,  how  far  are  you  now 
from  the  center  of  the  track? 

(Objected  to  as  immaterial,  and  objection  over- 
ruled.) 

A.  I  should  judge  that  the  average  at  the  present 
time  [52 — 26]  is  about  twenty  feet,  taking  the 
entire  line. 

Q.  Would  you  insist,  as  president  of  this  company, 
upon  the  right  to  set  your  poles  between  the  main 
tracks  and  the  switch  tracks? 

A.  That  would  depend  entirely  upon  circum- 
stances. I  cannot  imagine  an  instance  or  circum- 
stance where  we  would  insist  that  we  should  be 
permitted  to  put  them  there.  In  fact,  we  would 
prefer  that  they  not  be  there. 

Q.  How  often  in  the  last  five  years  have  you  been 
over  this  line? 

A.  I  should  judge  it  would  average  about  once 
every  three  months.  I  go  over  the  line  on  the  train. 
We  have  four  men  on  the  line  between  Seattle  and 
Sumas.  I  have  had  no  experience  in  maintaining 
a  pole  line  along  a  railroad  right  of  way  except  in 
connection  with  the  present  line. 

Q.  Do  you  say  that  the  location  of  your  poles,  say 
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in  the  four  blocks  just  south  of  the  International 

boundary  line,  causes  no  inconvenience,  incumbrance 

or  damage  to  the  l'ailroad  company  as  at  present 

laid? 

(Objected  to  and  objection  overruled.) 

A.  I  would  say  that  it  caused  no  inconvenience  to 
the  railroad  company.  Had  it  done  so  they  would 
have  asked  us  to  move  it. 

Q.  Is  it  your  testimony,  knowing  the  conditions 
as  you  do  along  the  team  and  delivery  tracks  of  the 
Northern  Pacific  Railway  Company  from  Evanston 
Street  near  the  station  of  Fremont  to  Fifteenth 
Avenue,  where  the  University  is  and  where  the  mill 
company  is,  that  your  poles  caused  no  inconvenience 
or  incumbrance  to  the  [53 — 27]  railroad  com- 
pany? 

A.  I  can  only  answer  that  by  saying,  we  have  had 
at  various  times  requests  from  the  railroad  company 
to  remove  our  poles,  for  the  reason  that  they  were 
in  the  way. 

Mr.  WINDERS.— I  insist  on  an  answer  to  my 
question.         A.  No,  sir. 

Q.  Is  it  your  testimony  also  that  beyond  the  Uni- 
versity grounds  to  Bothel  and  Woodinville  your 
poles  caused  no  inconvenience  or  incumbrance  or 
damage  to  the  right  of  way? 

Mr.  HUGHES. — I  make  the  same  objection. 

The  COURT.— The  objection  is  overruled. 

A.  I  don't  think  it  caused  any  damage. 

Mr.  HUGHES.— I  want  to  call  the  Court's  atten- 
tion to  the  fact  that  my  objection  is  founded  upon 
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the  proposition  that  past  conditions  are  not  the  sub- 
ject of  the  trial  here;  hut  the  conditions  that  are 
bound  to  be  observed  under  this  proceeding. 

The  COURT.— I  concede  that  that  is  absolutely 
correct,  but  both  parties  have  constantly  referred  to 
past  conditions — and  I  am  going  to  permit  the  ques- 
tion to  be  answered. 

M  r.  HUGHES. — I  take  an  exception  to  the  ruling 
and  also  to  the  statement  that  so  far  as  the  petitioner 
is  concerned  it  has  done  so  beyond  the  preliminary 
matters  involved  in  its  petition. 

Q.  State  to  the  jury  whether  there  are  numerous 
sawmills,  shingle-mills  and  other  industries  along 
this  track  from  Sumas  to  Fremont  which  are  served 
by  spur  tracks  leading  off  from  the  main  track.  [54 
—28] 

A.  There  are  a  number  of  sawmills. 

Q.  With  reference  to  the  Nooksack  river  bridge 
and  the  logging  roads  where  your  poles  are  located 
with  reference  to  the  unloading  platform  on  the 
north  side  of  the  new  bridge  of  the  Nooksack  river, 
is  it  not  a  fact  that  they  extend  on  that  fill  of  ours 
and  they  are  extending  now  up  through  those  va- 
rious platforms  along  there  % 

A.  They  may  be  there  in  some  places. 

Q.  Is  it  your  testimony  to  this  jury  that  that 
causes  no  inconvenience,  incumbrance  nor  damage? 

Mr.  HUGHES. — I  object  to  that  as  incompetent, 
irrelevant  and  immaterial  under  the  issues  herein 
presented. 

The  COURT.— I  think  it  is  under  the  theory  of 
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the  petition  but  not  according  to  the  manner  in 
which  the  case  has  been  tried. 

Mr.  HUGHES.— May  I  have  it  understood  that  to 
all  like  questions  my  objection  will  go,  and  I  am 
not  to  be  understood  as  waiving  the  objection  if  not 
renewed  nor  as  acquiescing  in  the  Court's  position 
tbat  the  case  has  been  so  tried  on  our  part. 

A.  I  would  say  no.  The  reason  I  say  no  is  the 
fact  that  the  poles  are  about  one  hundred  fifty  feet 
apart  and  that  they  are  not  unloading  logs  along 
every  foot  of  that  space;  that  if  a  pole  was  in  the 
way  we  would  be  requested  to  move  it,  or  the  logs 
would  be  thrown  on  it  and  knock  it  off.  Having  had 
no  notice  from  the  railroad  company  we  would  con- 
sider the  pole  is  not  in  the  way  and  is  not  causing 
them  any  inconvenience. 

Q.  Are  you  familiar  with  the  situation  of  your 
poles  in  the  town  of  Snohomish?     [55 — 29] 

A.  Yes,  sir. 

Q.  Where  are  they  located  with  reference  to  the 
team  and  delivery  track  of  the  company? 

A.  Some  of  them  are  nearer  than  twenty  feet  to 
the  delivery  tracks.  None  of  them  are  nearer  than 
six  feet.  Starting  at  the  coal-bunkers,  from  Third 
to  Fourth  and  Fifth  streets,  beyond  where  the  stock- 
yards are,  the  poles  are  about  one  hundred  and 
thirty  to  one  hundred  and  fifty  feet  apart.  They  are 
not  an  inconvenience  or  incumbrance  to  the  rail- 
road company. 

The  chief  dispatcher  would  be  advised  of  any  in- 
terruption of  our  wires.     If  poles  would  cause  any 
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interruption  in  the  use  of  the  roadbed,  our  chief 

operator  would  be  notified. 

Redirect  Examination. 

Q.  (By  Mr.  HUGHES.)  Mr.  Forehand,  you  have 
been  asked  as  to  the  conditions  at  Sumas  and  you 
have  testified  in  your  opinion  the  poles  are  not  an 
interference.  Have  you  ever  been  asked  by  the  rail- 
road company  to  move  those  poles  or  alter  their  po- 
sition? 

A.  We  have  not  received  any  request  from  the 
company  to  move  those  poles  from  where  they  now 
stand.  The  Western  Union  also  has  a  line  on  its 
right  of  way  from  Seattle  to  Sedro  Woolley.  Be- 
tween Sedro  Woolley  and  Sumas  there  is  no  other 
line  upon  the  right  of  way. 

Q.  As  to  the  situation,  say  at  Pilchuck,  if  com- 
plaint were  made  to  the  railroad  company  or  a  re- 
quest to  change  a  pole,  could  you  do  so? 

A.  Yes. 

Q.  Would  you  do  so?        A.  Yes.     [56—30] 

[Testimony  of  J.  J.  Lynch,  for  the  Petitioner.] 
J.  J.  LYNCH,  having  been  first  duly  sworn,  testi- 
fied on  behalf  of  petitioner  as  follows: 

My  name  is  J.  J.  Lynch.  I  am  superintendent  of 
construction  for  the  Pacific  Division  of  the  Postal 
Telegraph  System,  covering  the  Pacific  Coast  terri- 
tory west  of  the  Rocky  Mountains,  and  including 
the  line  of  the  Postal  Telegraph  Company  of  Wash- 
ington between  Seattle  and  Sumas.  I  have  had 
twenty-five  years'  experience  in  this  line  of  business. 
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I  first  had  charge  of  the  construction  and  repairs  for 
the  Postal  Telegraph  Company  on  the  Chicago  and 
Great  Western  in  Kansas,  and  also  had  charge  of 
the  maintenance  of  the  Postal  Telegraph  lines  on  the 
Mobile  &  Ohio  between  St.  Louis  and  Cairo,  Illinois. 
I  started  with  the  Postal  Telegraph  Company  as 
a  lineman  out  of  Kansas  City  in  1888.  Afterwards 
I  was  road  construction  foreman.  Then  I  went  to 
Kansas  City  in  charge  of  the  lines  there.  I  served 
in  Kansas  City,  in  charge  of  their  lines  in  that  dis- 
trict from  1891  to  1900.  The  line  ran  from  Chicago 
to  Kansas  City  by  St.  Joe  and  Des  Moines.  The 
telegraph  lines  were  on  the  right  of  way  of  the  rail- 
road company.  In  some  places  there  was  only  one 
telegraph  line,  and  in  others  more.  The  rights  of 
way  were  from  twenty-five  to  one  hundred  feet — 
possibly  two  hundred  in  some  places.  In  the  course 
of  my  duties  it  was  necessary  to  look  after  the  main- 
tenance of  the  line  with  reference  to  its  relation  to 
the  right  of  way  of  the  railroad  and  to  the  operation 
of  the  railroad,  and  in  reference  to  any  obstruction 
to  the  uses  by  the  railroad  of  the  right  of  way  and 
the  operation  of  its  [57 — 31]  trains.  I  was 
brought  in  relation  to  the  railroad  company  and  its 
operation  as  to  all  matters  affecting  the  mutual  re- 
lations arising  from  the  situation  of  a  telegraph  line 
on  the  right  of  way  of  a  railway  company.  On  the 
Mobile  &  Ohio  right  of  way  there  were  three  tele- 
graph lines.  I  was  on  that  line  from  1902  to  1905 
and  never  knew  of  any  interference  because  of  the 
presence  of  any  one  of  the  telegraph  lines  on  the 
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right  of  way.  I  never  knew  of  any  injury  or  dam- 
age occurring  to  the  railroad  company  from  the  con- 
struetion.  maintenance  or  operation  of  any  telegraph 
lines  on  the  rights  of  way  where  I  had  supervision 
of  the  telegraph  lines.  After  1909  I  was  transferred 
to  San  Francisco  as  superintendent  of  construction, 
covering  the  Pacific  division.  We  have  telegraph 
lines  on  the  Santa  Pe,  Southern  Pacific  and  the 
Northern  Pacific.  The  Western  Union  is  also  on  the 
railroad  rights  of  way.  I  have  been  familiar  with 
the  line  running  from  Seattle  to  Sumas  since  the 
early  part  of  1910.  I  was  over  the  line  three  or  four 
times  that  year,  and  twice  each  year  since.  I  made 
a  trip  over  the  line  about  two  or  three  weeks  ago. 
T  am  familiar  with  the  petition  in  this  case  and  the 
manner  in  which,  as  there  described,  the  Postal 
Telegraph  Company  of  Washington  proposes  to  con- 
struct and  maintain  the  proposed  telegraph  line  on 
the  right  of  way  of  the  Northern  Pacific  Railway 
Company  between  Seattle  and  Sumas. 

Q.  (By  Mr.  HUGHES.)  I  will  ask  you  to  state  to 
this  jury,  assuming  that  the  telegraph  line  were  con- 
structed and  maintained  in  the  manner  described  in 
that  petition  and  the  stipulations  that  are  also  set 
forth  in  that  petition,  [58 — 32]  to  what  extent, 
if  at  all,  would  it  interfere  with  the  operation  of 
the  railroad?  You  may  state  to  the  jury  fully  if 
there  is  any  respect  in  which  it  would  interfere  with 
the  operation  of  the  railway  or  inconvenience  it. 

A.  I  don't  think  it  would  interfere  with  or  dam- 
age the  railroad  in  any  way. 
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Q.  To  what  extent,  if  at  all,  would  it  diminish  or 
lessen  the  value  of  the  use  of  the  right  of  way,  or 
lessen  the  uses  to  which  the  railroad  company  could 
put  this  right  of  way  for  railroad  purposes? 

A.  Under  our  petition  I  do  not  see  that  it  would 
damage  them  in  any  way. 

Cross-examination. 

Q.  (By  Mr.  WINDERS.)  You  have  been  over  this 
line  about  three  times  in  1910  ? 

A.  I  went  over  it  three  or  four  times  in  1910. 

Q.  And  twice  in  1911?        A.  Yes,  sir. 

Q.  And  how  many  times  this  year? 

A.  Twice  this  year. 

Q.  How  would  you  go  over  the  line? 

A.  On  the  rear  end  of  a  passenger  train. 

(Witness  excused.) 

Mr.  HUGHES. — I  offer  in  evidence  a  certificate 
of  the  Postmaster  General  of  the  filing  of  the  accept- 
ance by  the  petitioner  of  the  provisions  of  the  Post 
Road  Acts  of  Congress,  to  apply  to  this  telegraph 
line. 

(Document  received  in  evidence  and  marked  "Pe- 
titioner's Exhibit  No.  1.") 

(Thereupon  defendant  rested.)     [59 — 33] 

Testimony  for  Defense. 
[Testimony    of    Locke    M.    Perkins,    for    the 

Defendant.] 

LOCKE   M.  PERKINS,  having  been  first  duly 

sworn,  testified  on  behalf  of  defendant  as  follows: 

My  name  is  L.  M.  Perkins.     I  am  engineer  of 

maintenance  of  way  for  the  Northern  Pacific,  and 
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have  been  connected  with  the  engineering  depart- 
ment of  the  Northern  Pacific  about  ten  years.  I 
cover  the  lines  west  of  Paradise,  Montana.  My 
duties  are  connected  with  general  engineering  mat- 
ters in  connection  with  the  maintenance,  addition 
and  construction  in  that  territory,  and  general  ad- 
visory capacity  in  connection  with  the  operating  de- 
partment, on  maintenance  matters. 

I  am  familiar  with  the  line  from  Fremont  to  Su- 
mas.  I  have  had  occasion  to  go  over  it  frequently 
both  on  wrecking  trains  and  special  trains  making 
inspection  trips,  on  hand  cars  on  portions  of  it,  and 
practically  the  whole  of  it  on  small  gasoline  cars, 
and  parts  of  it  on  foot.  I  am  familiar  with  the 
condition  of  the  right  of  way  and  have  become  fa- 
miliar with  the  expense  of  maintaining  that  right 
of  way.  I  am  familiar  with  the  petition  which  has 
been  filed  by  the  Postal  Telegraph  Company,  and 
also  with  their  present  occupancy  of  the  right  of 
way. 

Q.  I  wish  you  would  state  to  the  jury,  Mr.  Per- 
kins, the  added  expense,  if  any,  in  the  maintenance 
of  that  right  of  way  from  Fremont  Station  to  Su- 
mas,  by  reason  of  the  presence  of  the  Postal  Tele- 
graph Company's  poles,  as  contemplated  under  this 
petition? 

A.  The  added  expense  has  not  been  made  an  exact 
matter  of  [60 — 34]  record  by  bookkeeping,  but  I 
would  estimate  from  my  general  knowledge  of  the 
line  in  question  and  of  the  nature  of  it,  that  the 
specific  and  general  items  that  add  to  the  cost  of  the 
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maintenance  on  that  line  by  reason  of  the  presence 
of  a  pole  line  would  make    an    annual    amount    of 
about  fifteen  dollars  per  mile. 

Q.  Explain  to  the  Court  and  jury  how  you  arrive 
at  that  figure. 

A.  I  am  taking  into  consideration  the  added  cost 
of  clearing  the  right  of  way  from  brush;  the  added 
cost  by  reason  of  the  particular  items  of  clearing 
and  pulling  the  brush  and  inflammable  material 
away  from  poles,  to  protect  them  from  destruction 
by  fire;  the  added  cost  by  reason  of  the  presence 
of  poles  between  and  adjacent  to  tracks,  in  the  way 
of  acting  as  obstructions  to  the  handling  of  ties  and 
tie  renewal;  the  added  cost  by  reason  of  the  protec- 
tion and  care  that  is  needed  in  the  burning  of  old 
ties,  and  needed  in  order  to  protect  the  poles  from 
fire  and  to  protect  the  wire  lines  from  damage;  the 
added  cost  by  reason  of  delays  that  occur  in  connec- 
tion with  construction,  in  waiting  for  poles  to  be 
moved,  and  the  actual  loss  of  the  use  of  a  certain 
amount  of  team  track  capacit}7  by  reason  of  poles 
being  located  beside  team  tracks  and  thereby  pre- 
venting the  use  of  a  certain  part  of  the  team  track, 
which  is  worth  a  certain  amount  of  money  to  us,  and 
to  some  extent  the  added  risk  by  reason  of  poles 
being  in  close  proximity  to  tracks  and  endangering 
the  employees  and  others  in  connection  with  the 
operation  of  trains.     [61 — 35] 

Q.  What  is  the  character  of  the  country  through 
which  this  line  runs? 

A.  it  has  been  in  the  past  very  heavily  timbered, 
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and  it  still  is  to  some  extent.  There  is,  on  the 
greater  part  of  the  line  between  Fremont  and  Su- 
mas,  a  heavy  growth  of  underbrush  which  grows  to 
a  height  of  six  or  eight  feet  in  a  year.  There  are 
short  stretches  of  it  which  have  been  cleared — that 
is,  cleared  in  the  sense  that  practically  reduced  it  to 
tillable  land — but  the  greater  portion  is  still  covered 
with  underbrush. 

In  the  neighborhood  of  mile  post  64  from  Seattle 
there  is  some  work  at  what  we  call  Pilchuck  in  the 
way  of  some  little  change  of  line  and  considerable 
change  of  grade.  At  other  points  we  have  on  our 
books  changes  supposed  to  be  in  progress  but  is 
not  at  present  for  lack  of  men. 

Q.  What  is  understood  by  a  standard  finish  on  the 
right  of  wayf 

A.  That  is  immediately  around  and  below  the  ties, 
varying  depths  we  place  gravel,  and  there  is  a  cer- 
tain prescribed  way  for  dressing  off  the  top  of  that 
gravel  in  order  to  get  what  has  been  decided  by 
proper  officials  of  the  road  to  be  proper  drainage 
and  the  best  dressing  for  preserving  the  life  of  ties 
and  the  most  economical  in  general  track  mainte- 
nance. 

Q.  Are  you  making  the  standard  finish  of  the 
right  of  way  on  this  new  work  of  yours  upon  the 
line  at  Sumas? 

A.  Well,  on  the  Pilchuck  work,  when  we  get  to 
that  stage,  and  we  intend  to  on  considerable  other 
portion  of  the  line  on  which  we  have  authority  to 
ballast.     [62—36] 
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Q.  What  has  been  the  effect  upon  this  roadbed 
maintenance  of  its  occupancy  in  maintaining  and  re- 
building and  constructing  telephone  and  telegraph 
poles  along  the  line  of  road! 

A.  Why,  the  employees  of  such  companies  travel- 
ing along  a  track  break  down  the  standard  finish, 
requiring  the  labor  of  finishing  it  up  again;  and  this 
is  particularly  true  where  they  reconstruct  a  por- 
tion of  their  line. 

Cross-examination. 
(By  Mr.  HUGHES.) 

The  WITNESS.— I  have  had  control  of  the  line 
from  here  to  Sumas  as  engineer  of  maintenance  for 
about  sixteen  months.  We  intend  to  clear  the  right 
of  way  once  a  year.  The  whole  of  the  right  of  way 
has  not  been  cleared  each  year  in  the  past.  There 
is  a  great  difference  in  the  expense  of  clearing  and 
burning  the  brush  on  different  parts  of  the  right  of 
way.  Near  the  towns,  where  there  is  little  brush, 
the  cost  of  clearing  is  small.  Aside  from  such 
places,  there  is  no  material  difference.  The  cost  of 
clearing  the  right  of  way  per  mile  is  approximately 
$150.  I  have  never  attempted  to  determine  the 
actual  cost  of  doing  a  single  mile  of  that  work.  The 
expense  comes  from  the  fact  that  men  have  to  be 
employed  to  cut  the  brush  and  other  growth.  As 
a  rule,  we  pile  the  brush.  As  a  rule,  under  the 
forestry  regulations  we  have  to  pile  it  in  little  piles 
and  burn  it.  From  Sedro  Woolley  to  Sumas  there 
is  a  pole  line  only  on  one  side  of  the  railroad  track. 
When  we  cut  the  brush  on  the  other  side  of  the 
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right  of  way  we  pile  and  burn  it  just  the  same  as 
where  [63—37]  the  telegraph  line  is.  We  use 
brush  scythes  and  brush  hooks  and  forks. 

It  is  a  common  practice  for  people  to  walk  along 
our  railroad  tracks.  The  telegraph  employees 
break  down  our  banks  more  when  they  walk  along. 

The  presence  of  telegraph  poles  around  our  depots 
and  sidetracks  would  not  be  any  damage  or  injury 
if  we  were  entitled  to  have  them  removed  and  they 
were  removed.     [64 — 38] 

[Testimony  of  F.  M.  Smith,  for  the  Defendant.] 

F.  M.  SMITH,  having  been  first  duly  sworn,  tes- 
tified on  behalf  of  the  defendant  as  follows: 

I  am  roadmaster  of  the  Northern  Pacific  at  Se- 
attle. I  have  the  territory  from  Tacoma  north 
through  Seattle  to  Machias,  including  several 
branches.  I  was  assistant  engineer  of  maintenance 
of  way  for  three  or  four  years  previous  to  being 
roadmaster.  I  have  been  roadmaster  in  Seattle  for 
the  past  three  years.  As  roadmaster  my  duties  in- 
cluded maintenance  of  the  roadway,  track  and  up- 
keep of  the  right  of  way.  I  have  various  section 
foremen  and  extra  gang  foremen  under  me.  I  have 
been  over  the  road  frequently  and  am  familiar  with 
the  line  as  far  as  Machias,  about  mile  post  42  out 
of  Seattle.  There  is  another  roadmaster  from  Ma- 
chias to  Sumas.  The  right  of  way  in  my  district 
is  more  or  less  wooded  and  brushy  in  character  and 
was  at  one  time  heavily  timbered  but  is  now  clear 
of  timber.  I  am  familiar  with  the  location  of  the 
Postal  Telegraph  Company  poles;  and  am  also   fa- 
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miliar  with  the  petition  presented  in  this  proceed- 
ing. It  is  a  part  of  my  duty  to  keep  track  of  the 
expense  of  maintenance  of  the  part  of  the  road  of 
which  I  have  charge. 

Q.  (By  Mr.  WINDERS.)  I  wish  you  would  state 
to  the  jury,  Mr.  Smith,  having  in  mind  that  the  pro- 
posed use  of  this  right  of  way  under  which  this  pro- 
ceeding is  being  tried,  the  added  expense  to  the  com- 
pany of  taking  care  of  its  right  of  way  by  reason 
of  the  presence  of  the  poles  of  the  Postal  Telegraph 
Company  as  proposed  to  be  constructed  under  the 
petition,  and  considering  all  the  stipulations  con- 
tained there. 

A.  Well,  it  would  increase  the  cost  of  mainte- 
nance in  [65 — 39]  several  ways.  Places  where 
our  right  of  way  is  narrow,  it  would  doubtless  in- 
crease the  cost  of  burning  the  old  ties;  that  is,  mov- 
ing them  to  a  place  where  sufficient  clearance  could 
be  obtained  from  the  wires  so  that  we  could  burn 
them  without  injuring  the  wires  and  also  in  unload- 
ing our  ties  or  piling  them  up;  and  in  places  where 
the  brush  is  rather  heavy  in  the  cutting  of  the  brush, 
we  would  have  to  pile  the  brush  back  from  the  poles 
and  from  under  the  wires  so  that  when  the  slashing 
was  burned  it  would  not  destroy  the  poles  and  the 
wires,  and  we  have  at  various  times  when  we  do  this 
burning  to  station  men  along  to  watch  the  burning 
so  that  the  poles  would  not  catch  and  burn  up.  And 
this  labor  represents  dollars  and  cents  and  probably 
would  increase  the  cost  of  maintenance  consider- 
ably.    In  some  certain  sections  in  this  burning  and 
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slashing  probably  it  would  increase  the  cost  from 
twelve  to  fifteen  dollars  per  mile,  and  in  the  handl- 
ing of  our  ties  for  burning  narrow  strips  of  right 
of  way  such  as  we  have  from  Fremont  to  Bothel  it 
would  run  into  considerable  money  in  a  year,  de- 
pending on  the  number  of  ties  we  put  in.  It  would 
increase  the  cost  probably  one  or  two  cents  a  tie 
.  for  the  handling.  I  have  figures  showing  about  one 
cent  for  the  extra  handling  on  account  of  finding 
a  proper  place  to  burn  them. 

In  construction  work  sometimes  we  construct 
tracks  and  notify  the  telephone  and  telegraph  com- 
pany to  move  their  poles  and  they  delay  doing  it 
promptly,  and  we  have  had  to  build  our  track  in 
such  a  way  as  to  get  around  their  poles  and  some- 
times hold  our  crew  a  day  or  two  longer  on  the  job 
until  they  move  the  poles  out  and  [66 — 40]  we 
can  line  our  track  up  to  the  proper  position.  And 
all  these  items  in  the  aggregate  amount  to  consid- 
erable money  in  a  year's  time. 

Q.  Give  the  jury  some  figures  on  the  expense  of 
cleaning  this  right  of  way  per  mile  and  taking  care 
of  it;  what  it  costs  you  per  mile  by  actual  experi- 
ence. 

A.  That  is  variable,  of  course,  with  the  width  of 
the  right  of  way  and  the  character  of  the  growth 
on  the  right  of  waj^.  I  find  that  it  costs  me  from 
eighty  to  one  hundred  fifty  dollars  a  mile,  accord- 
ing to  the  width  of  the  right  of  way  and  the  char- 
acter of  the  material  to  be  removed. 
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Cross-examination. 

We  usually  clear  our  right  of  way  in  the  fall  and 
winter  months  after  the  rainy  season  starts.  Brush 
in  this  country  will  grow  from  six  to  ten  feet  a 
year  and  on  sidehill  cuts  where  your  line  is  in  places 
three  or  four  feet  growth  will  reach  your  wires,  and 
you  cut  the  hrush  before  the  rainy  season  starts 
because  when  the  brush  is  wet  it  will  short  circuit 
your  wires.  After  the  rain  sets  in  and  track  work 
is  made  rather  useless  on  account  of  the  wet 
weather,  we  cut  the  brush  and  clear  the  right  of 
way;  our  section-men  clear  the  right  of  way.  We 
do  the  clearing  in  the  winter  season.  We  have 
about  the  same  number  of  section-men  in  the  winter 
as  in  the  summer.  If  we  did  not  have  the  clearing 
to  do  the  force  would  be  reduced. 

(Witness  excused.)     [67 — 41] 

[Testimony  of  W.  E.  Bender,  for  the  Defendant.] 
W.  E.  BENDER,  having  been  first   duly   sworn, 
testified  on  behalf  of  the  defendant  as  follows: 

I  am  section  foreman  at  Deeming,  mile  post  110. 
That  is  about  fifteen  miles  this  side  of  Sumas.  I 
have  been  engaged  in  track  work  about  ten  years, 
and  seven  years  on  this  section.  The  extent  of  my 
section  is  ten  miles.  I  am  familiar  with  the  expense 
of  taking  care  of  the  right  of  way  along  the  vicinity 
of  Deeming.  It  was  originally  heavily  timbered. 
We  have  a  pretty  heavy  growth  of  brush  on  this 
section.  Some  miles  have  more  than  others.  We 
have  most  all  small  brush,  but  mostly  willows.  It 
grows  from  six  to  ten  feet  a  year  on  an  average. 
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We  have  cleared   parts  of  the  section  each  year. 
It  is  our  intention  to  clear  the  right  of  way  yearly 
us  much  as  we  can. 

Q.  (Mr.  WINDERS.)  Have  you  made  any  com- 
putations, Mr.  Bender,  since  this  case  has  been 
called  to  your  attention,  and  arrived  at  an  estimate, 
based  upon  your  experience  and  the  time  it  takes 
and  other  matters  with  reference  to  the  occupancy 
fiy  this  pole  line — can  you  give  the  approximate  ad- 
ditional expense,  Mr.  Bender? 

A.  I  can  give  an  estimate. 

Q.  I  wish  you  would  state  that  to  the  jury. 

(Mr.  Hughes  objected  to  the  question.) 

Q.  (By  Mr.  WINDERS.)  Do  you  know  about 
what  the  increased  cost  is? 

A.  Yes,  sir,  I  know  something  about  it. 

Mr.  WINDERS.— I  ask  that  he  be  permitted  to 
state  about  what  the  increased  cost  would  be. 

Mr.  HUGHES. — In  view  of  the  varied  testimony 
of  the  witness,  it  seems  to  me  that  it  does  not  rise 
to  the  dignity  of  competent  opinion,  expert  in  its 
character.     [68—42] 

The  COURT. — You  may  cross-examine  him  to 
show  what  it  is  based  on.  I  will  let  him  answer  the 
question. 

A.  I  would  state  about  five  per  cent  of  the  origi- 
nal cost  of  the  clearing  and  work.  I  always  do  my 
work  together — that  is,  I  cut  the  brush  and  throw 
it  away  and  as  I  burn  it  I  keep  it  cleared  away  from 
the  poles.  In  cutting  brush  we  must  keep  it  pulled 
away   and   carried   away    from   the   poles.     Some 
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places  we  must  carry  it  some  distance  and  other 
places  just  away  from  the  poles,  and  then  in  burning 
it  we  must  keep  the  fire  away  from  the  poles,  and 
where  the  poles  get  on  fire  I  always  take  men  back 
there  and  put  out  the  fires  over  the  right  of  way, 
where  we  burn  the  brush,  and  I  would  estimate 
about  five  per  cent  of  our  work  would  be  in  the 
care  of  the  poles  and  removing  the  brush. 

Q.  About  what  is  the  expense  per  mile  for  clear- 
ing upon  your  section? 

A.  Where  I  noted  the  cost  of  clearing  it  is  about 
one  hundred  and  fifteen  dollars  per  mile. 

Cross-examination. 

Q.  (By  Mr.  HUGHES.)  The  brush  grows  very 
thick  in  your  section? 

A.  Parts  of  it,  yes.  It  was  about  three  years  ago 
that  I  kept  track  of  the  cost  of  clearing  one  mile.  I 
wanted  to  see  what  it  cost  and  I  commenced  at 
the  mile  post  and  worked  steady  at  that  and  just 
kept  track  of  it  to  see  what  it  cost.  Don't  know 
how  many  days  it  took  or  how  many  men  I  had 
working.     I  think  I  worked  five  men. 

Q.  You  do  not  remember  what  it  cost  exactly? 

A.  I  said  something  like  one  hundred  fifteen  dol- 
lars.    [69—43] 

The  right  of  way  was  one  hundred  feet  wide.  The 
railroad  track  was  in  the  center.  I  don't  know  how 
much  time  it  took  on  each  side  of  the  right  of  way; 
didn't  keep  it  separate.  There  was  about  the  same 
amount  of  brush  on  one  side  as  the  other.  We 
worked  part  of  the  men  on  one  side  and  part  on  the 
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other.  I  don't  know  whether  it  took  the  same 
length  of  time  on  one  side  as  the  other.  We  had 
to  pile  up  the  brush  on  both  sides.  The  right  of 
way  is  fenced,  and  we  had  to  carry  the  brush  back 
to  keep  it  from  burning  the  fences  down.  In  some 
places  we  did  not  have  to  move  it.  We  had  to  pile 
it  up  to  burn  it.  I  know  that  under  the  law  we 
have  to  keep  men  watching  our  fires  to  see  that  they 
are  guarded  from  spreading  to  the  adjacent  ground. 
We  always  watch  our  fires  on  both  sides  of  the 
track.  We  do  not  clear  all  the  brush  on  the  right 
of  way  every  year. 
(Witness  excused.) 

[Testimony  of  W.  H.  Gale,  for  the  Defendant.] 
W.  H.  GALE,  having  been  first  duly  sworn,  testi- 
fied on  behalf  of  defendant  as  follows: 

T  am  in  the  employ  of  the  Northern  Pacific  Bail- 
way  Company  as  roadmaster;  a  little  over  eleven 
years.  X  have  been  engaged  in  railroading  and 
track  work  thirty-five  years.  I  have  charge  of  the 
line  from  Machias  north  to  Sumas.  I  have  been  in 
charge  over  eleven  years.  My  duties  are  general 
repairing  and  looking  after  new  work  and  improve- 
ments. I  have  charge  of  the  section-men  and  extra 
gang,  having  to  do  with  the  maintenance  of  the 
track  and  the  right  of  way.  They  report  to  me.  I 
am  familiar  with  the  expense  of  maintaining  the 
right  [70 — 44]  of  way  of  the  defendant  from  Ma- 
chias to  Sumas.  If  the  right  of  way  was  cleared 
each  year  it  would  cost  in  the  neighborhood  of  one 
hundred  to  one  hundred  fifty  dollars  per  mile.     We 
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clear  so  much  every  year.  The  average  cost  on  my 
division  would  be  one  hundred  dollars  per  mile  an- 
nually; we  cannot  do  it  for  less.  I  have  read  the 
petition  in  this  proceeding  and  am  familiar  with  the 
stipulations  contained  in  it. 

Q.  (By  Mr.  WINDERS.)  I  will  ask  you  if  you 
can  state  to  the  jury  what,  if  any,  added  expense 
there  would  be  annually  in  clearing  and  caring  for 
this  right  of  way  by  reason  of  the  construction,  re- 
construction and  maintenance  of  a  line  of  poles  as 
proposed  in  this  petition.  You  may  state  to  the 
jury  the  amount  per  year. 

Mr.  HUGHES.— I  object,  for  the  reason  that  the 
witness  has  not  shown  himself  competent,  and  be- 
cause it  is  speculative  and  remote  and  inappreci- 
able. 

(Objection  overruled.) 

A.  Well,  we  have  right  of  way  on  a  part  of  our 
track  that  we  have  no  poles  on,  and  if  we  go  once 
a  year  and  cut  that  brush  we  can  cut  it  irrespective 
of  where  it  falls.  We  can  let  it  fall  anywhere  ex- 
cept next  to  the  fences.  When  the  men  are  cutting 
brush  they  let  it  fall  away  from  the  fence.  We  do 
not  make  any  pretense  of  piling  the  brush  to  burn 
it  because  it  dries  out  better,  and  after  we  come 
to  burn  it  we  can  get  a  better  burn  because  it  burns 
every  weed  on  that  right  of  way.  It  is  our  desire 
always  when  we  burn  it — it  not  only  helps  to  burn 
the  brush  but  it  sets  it  back  by  burning  the  roots, 
and  where  you  have  a  line  of  poles  you  have  to 
protect  those  poles  by  cutting  around  the  poles  and 
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throwing  the  stuff  hack  a  sufficient  distance  to  save 
the  poles.  We  have  [71 — 45]  always  done  it. 
That  has  been  the  practice,  and  it  is  quite  an  item 
when  you  come  to  clear  a  right  of  way  to  clear  away 
and  keep  it  away  and  save  the  poles  while  you  are 
burning  it. 

Q.  About  how  much  a  mile,  Mr.  Gale  ? 

(Same  objection.) 

A.  I  would  say  at  least  ten  or  twelve  dollars  per 
mile,  easily,  for  the  difference  in  pulling  away  the 
brush.  There  have  been  a  great  many  of  the  tele- 
graph company's  poles  on  fire  at  one  time  or  an- 
other. The  matter  of  extinguishing  the  fires  re- 
quires labor.  I  never  knew  the  telegraph  company 
to  furnish  men  to  watch  the  poles  or  pull  back  the 
brush  when  they  are  burning,  or  to  clear  any  of 
the  right  of  wray  except  to  chop  down  a  few  of  the 
tops  which  might  be  reaching  up  to  the  lower  wires. 
We  have  to  cut  it  off  again  just  the  same  and  it 
takes  more  work  to  do  it. 

Cross-examination. 

Q.  (By  Mr.  HUGHES.)  Mr.  Gale,  what  portion 
of  your  road  runs  through  cuts  ? 

A.  Well,  probably  one-third  of  the  distance. 

Q.  What  portion  of  it  would  be  fills — a  quarter? 

A.  Well,  yes,  take  the  side  fills. 

Q.  I  am  talking  about  the  fills  where  your  road- 
bed is  above  the  level? 

A.  That  is  easily  a  quarter,  or  more. 

Q.  Have  you  cleared  all  the  right  of  way  this  last 
year? 
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A.  No,  sir,  but  we  cut  considerable;  possibly 
about  one-third. 

Q.  What  portion  of  it  did  you  clear  last  year? 

A.  About  the  same,  I  should  judge.     [72 — 46] 

Q.  When  do  you  burn  the  brush? 

A.  Prepare  to  burn  it  along  in  May.  A  good  deal 
of  it  is  burned  by  the  engines  setting  fire  to  it.  We 
burn  it  all  over  if  we  can  get  the  time  to  burn  it. 
The  more  we  burn  it  the  more  it  kills  the  brush  on 
it.     We  cut  it  mostly  in  the  winter  time. 

Q.  You  spoke  of  poles  being  burned;  that  most  of 
the  poles  have  been  burned  some  time  or  other. 

A.  They  have  been  on  fire;  burned  around.  You 
ran  get  brush  and  pile  it  up,  but  the  heat  is  going 
to  catch  the  pole  if  you  allow  it  within  seven  or  eight 
feet.  You  have  to  carry  the  brush  away  from  the 
poles  a  reasonable  distance.  Whenever  a  fire  starts 
on  the  right  of  way  our  section-men  are  supposed 
to  go  there.  A  good  many  poles  have  burned  down; 
that  is  when  the  men  were  not  there.  Grass  will 
start  a  pole  on  fire,  and  if  a  fire  starts  when  the 
section-men  are  not  there,  you  cannot  help  it.  That 
is  when  the  fire  catches  from  the  engine  or  some 
other  cause.  If  we  burn  the  brush  we  take  care 
of  the  poles. 

Q.  Now,  Mr.  Gale,  1  want  you  to  tell  this  jury 
whether  you  ever  took  note  of  a  single  mile,  as  to 
the  time  that  it  took  you  to  clear  one  side  where  the 
right  of  way  did  not  have  a  telegraph  line,  and  the 
time  it  took  you  to  clear  the  other  side  where  it  did. 

A.  No,  sir,  not  particularly,  I  did  not.     Anyone 
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knows  that  a  pole  line  is  a  hindrance  to  men  going 
along  where  they  have  to  cut  and  pull  hack  brush. 
Tf  there  were  any  poles  on  the  other  side  I  would 
have  to  pull  the  brush. 

Redirect  Examination.     [73 — 47] 

Q.  (By  Mr.  WINDERS.)  State  to  the  jury  what 
difficulties  you  encounter  in  burning  old  ties  by  rea- 
son of  the  presence  of  this  telegraph  line. 

A.  Well,  I  can't  say  that  on  our  line  it  would  be 
any  great  amount  up  there.  There  is  only  one  line 
and  they  are  pretty  well  up  from  the  ground.  It 
is  not  like  where  the  line  is  loaded  down  with  wire 
close  to  the  ground.  Of  course,  we  make  it  a  rule 
not  to  pile  any  around  or  close  to  the  poles  so  as  to 
endanger  the  pole  or  put  too  big  a  pile  under  a  string 
of  wires.  There  is  lots  of  times  there  is  twelve 
feet  from  the  track  generally  to  where  we  pile  our 
ties,  and  we  make  it  a  rule  to  put  them  over  on  the 
other  side;  that  is,  unless  the  wires  are  sufficiently 
high  to  be  out  of  danger. 

Recross-examination. 

Q.  (By  Mr.  HUGHES.)  What  do  you  do  with  the 
ties  through  those  cuts  when  you  remove  them  to 
burn  them? 

A.  You  take  them  out  to  the  end  of  the  cut;  some- 
times we  pile  them  up  in  it,  a  few  ties  at  the  time, 
and  burn  them  right  in  the  cut,  but  you  can  only 
burn  a  few  at  the  time. 

Q.  How  wade  are  your  cuts? 

A.  Twenty  feet,  and  sometimes  more. 

Q.  How  wide  is  the  roadbed? 
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A.  As  a  rule,  about  eighteen  feet  on  the  fill  and 
lots  of  places  twenty. 

Q.  How  many  do  you  usually  put  in  a  pile  when 
you  burn? 

A.  Sometimes,  burning  in  the  cuts  you  can't  put 
over  ten  or  fifteen  ties.  Outside  we  sometimes, 
where  we  have  the  place,  pile  up  thirty  or  forty  or 
fifty — where  you     [74 — 48]     push-car  them  up. 

Q.  Tell  us  about  the  added  expense. 

A.  Where  did  I  say  that  it  costs  us  any  more  to 
handle  the  ties  on  account  of  the  poles! 

Mr.  WINDERS. — You  say  there  is  only  one  pole 
line  there. 

A.  That  is  what  I  said,  and  I  do  not  say  that  it 
costs  any  more  on  that  account  on  my  district. 

[Testimony  of  R.  J.  Rhodes,  for  the  Defendant.] 

R.  J.  RHODES,  having  been  first  duly  sworn,  tes- 
tified on  behalf  of  the  defendant  as  follows: 

I  am  section  foreman  at  Arlington;  have  been  sec- 
tion foreman  for  seven  years.  Have  been  familiar 
with  track  work  over  thirty  years.  I  commenced 
work  for  this  company  in  1890.  My  section  is  seven 
and  a  half  miles  long.  I  am  working  under  Mr.  Gale 
as  roadmaster. 

Q.  (By  Mr.  WINDERS.)  Are  you  familiar  with 
the  location  of  poles  as  proposed  to  be  constructed 
by  the  Postal  Telegraph  Company  in  this  case? 

A.  I  am. 

Q.  Can  you  advise  this  jury,  taking  it  upon  your 
own  section,  what  the  additional  expense  per  year 
would  be  in  the  caring  for  that  right  of  way  by  rea- 
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son  of  the  construction  of  those  poles  as  proposed 
and   their  maintenance    by   the   Postal   Telegraph 
Company  I 

A.  Well,  it'  my  experience  would  teach  me,  it 
would  be  from  eight  to  twelve  dollars  per  mile. 

Cross-examination. 

Q.  (By  Mr.  HUGHES.)  You  were  section  fore- 
man under  Mr.  [75" — 49]  Middaugh,  who  testified 
here? 

A.  I  was;  yes,  sir.  It  costs  more  now  to  clear  a 
right  of  way  than  it  did  when  he  was  roadmaster. 
The  price  of  labor  is  much  greater,  and  as  the 
material  becomes  accumulated  on  the  right  of  way 
by  growth  from  year  to  year  it  becomes  much  harder 
to  clear  it. 

Q.  Do  you  mean  to  say,  if  you  clear  it  properly 
each  year  that  it  does  not  become  less  and  less  diffi- 
cult to  clear?        A.  It  is  never  cleared  properly. 

[Testimony  of  Herman  Ridell,  for  the  Defendant.] 
HERMAN    RIDELL,   having    been    first    duly 
sworn,  testified  on  behalf  of  the  defendant  as  fol- 
lows: 

Q.  (By  Mr.  WINDERS.)  You  are  in  the  employ 
of  the  defendant? 

A.  I  am  section  foreman  at  Hartford.  I  have 
been  section  foreman  for  the  defendant  seven  years. 
My  section  is  between  Hartford  and  Darrington.  I 
have  been  familiar  with  the  track  and  right  of  way 
work  nineteen  years;  and  worked  on  the  line  be- 
tween Fremont  and  Sumas  about  six  years.  The 
right  of  way  over  my  section  is  very  brushy. 
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Q.  You  are  familiar,  Mr.  Ridell,  with  the  petition 
in  this  case;  that  is,  the  rights  that  the  Postal  Tele- 
graph Company  are  attempting  to  acquire  to  a  pole 
line  along  this  line,  and  a  line  anywhere  from  the 
outer  edge  of  the  right  of  way  to  twenty-five  feet 
of  the  track?        A.  Yes. 

Q.  Are  you  able  from  your  experience  to  testify 
to  this  [76 — 50]  jury  the  added  expense  per  mile 
per  year  of  the  annual  maintenance  of  this  right  of 
way  by  reason  of  the  proposed  construction,  re- 
construction and  maintenance  of  that  telegraph 
line?        A.  Yes. 

Q.  You  may  look  at  the  jury  and  state  to  them 
what,  in  your  opinion,  is  the  added  expense  per  mile. 

A.  I  figured  an  extra  expense  of  eight  dollars  per 
mile.  I  would  take  it  for  all  the  expenses  in  all 
cases,  such  as  throwing  away  brush,  piling  ties,  un- 
loading cars  and  such  like.  In  cutting  brush  on  the 
right  of  way  with  the  telegraph  line  there  we  are 
subject  to  hitting  those  poles  with  the  scythe  or  the 
brush-hook,  and  throwing  the  brush  away  from 
the  poles,  say  from  four  to  six  feet.  Then  we  come 
along  in  a  month  or  two  or  three  months  after  and 
burn  it,  and  then  we  have  to  protect  those  poles  from 
burning  from  the  flames  of  the  fire,  as  those  poles 
have  a  light  hair  on  the  bottom,  and  the  flames  being 
so  high  that  it  touches  those  poles  and  it  blackens  it, 
and  then  we  are  compelled  to  outen  those  poles  now 
and  then. 

Q.  How  about  your  working  in  the  yards'? 

A.  There  is  places  in  the  yards  where  we  have  to 
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shovel  cinders  from  the  main  track  or  side  track 
where  those  poles  are  close;  for  instance,  like  Hart- 
ford, the  poles  arc  six  feet  from  the  rails.  We  must 
throw  those  cinders  out  over  two  or  three  tracks, 
which  Bometimes  interferes  with  the  pole.  Those 
cinders  are  warm  m-  hot,  and  they  are  liable  to  burn 
the  pole  and  therefore  we  have  to  carry  those  cin- 
ders three  or  four  or  live  feet  farther.  This  is  also 
added  to  the  extra  expense.     [77 — 51] 

Q.  (By    Mr.    WINDERS.)   Have   you  had  other 
experiences  where  the  poles  would  reach  the  track*? 
A.  Yes. 

Cross-examination. 
Q.  (By  Mr.  HUGHES.)  How  many  men  are  there 
under  you? 

A.  From  three  to  eight.  Certain  times  of  the 
year  when  the  traffic  is  light  we  are  allowed  three 
men  and  when  traffic  is  heavy  or  bad  weather  or  such 
like,  we  are  allowed  more;  generally  in  the  fall  and 
spring,  on  account  of  bad  weather  and  cutting  brush. 
Q.  What  time  do  you  cut  the  brush? 
A.  One  year  I  cut  the  brush  commencing  the  last 
part  of  June,  and  July  and  August.  That  was  in 
1909.  I  cut  three  miles,  from  mile  post  45  to  mile 
post  48. 

Q.  What  time  of  the  year  did  you  cut  it  in  1910? 

A.  About  the  same  time.    We  didn't  cut  all  of 

the  right  of  way  but  we  did  cut  here  and  there  a 

patch;  and  I  cut  the  three  miles  over  again  which  I 

cut  in  1909. 

Q.  What  time  did  you  cut  in  1911? 
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A.  In  July  and  August  and  part  of  September. 
We  cut  about  four  miles — in  patches.  We  did  not 
have  time  to  cut  it  all,  but  we  took  the  worst  of  it. 

Q.  In  the  year  1912  what  proportion  of  your  right 
of  way  had  you  cleared  ? 

A.  I  cut  the  brush  from  one  end  to  the  other 
twenty  feet  from  the  outside  rail  on  both  sides  of 
the  track.  I  did  that  during  June,  July  and  Au- 
gust. In  April  and  May,  1910,  I  burned  three  miles 
that  I  slashed  in  1909.  I  didn't  burn  much  in  1911 
— only  here  and  there.  We  haven't  burned  any  of 
what  was  cut  last  year  or  this  [78 — 52]  year; 
cannot  burn  it  before  next  April  or  May. 

Q.  Do  you  have  as  many  men  in  the  winter  time 
as  you  have  in  the  fall? 

A.  No.  1  have  about  the  same  number  in  the 
spring  as  in  the  fall.  I  have  the  most  men  in  the 
fall  and  spring. 

Q.  One  of  the  large  items  of  expense  here  is  shov- 
elling cinders,  I  believe;  is  that  right? 

A.  Yes.  We  generally  shovel  cinders  while  they 
are  hot.  We  have  to  get  them  away  from  the  track 
or  they  would  burn  the  ties  out,  so  we  put  them 
where  they  will  not  cause  fire  elsewhere;  generally 
dump  it  right  opposite  one  of  those  telegraph  poles 
If  they  were  put  somewhere  else  we  would  not  have 
that  trouble. 

[Testimony  of  John  Walsh,  for  the  Defendant.] 

JOHN  WALSH,  having   been   first   duly   swor 
testified  on  behalf  of  the  defendant  as  follows: 

Q.  (By  Mr.  WINDERS.)  You  are  in  the  employ 
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of  the  Northern  Pacific  Railway  Company? 

A.  Yes.  lam  section  foreman;  located  at  Sno- 
homish; have  been  in  the  employ  of  the  company 
twenty-six  or  twenty-seven  years;  worked  on  the 
scrtinn  at  Snohomish  about  ten  years.  Have  heard 
this  petition  read  and  know  what  the  telegraph 
company  is  endeavoring  to  acquire  in  this  proceed- 
ing. I  have  had  charge  of  the  work  done  in  my 
section;  the  work  of  maintaining  the  track  and 
clearing  and  caring  for  the  right  of  way.  Am  famil- 
iar with  the  proposed  location  of  these  poles. 

Q.  Are  you  able  to  give  this  jury  the  additional 
cost,  if  any,  in  caring  for  your  right  of  way  annually 
by  reason  of  the  presence  of  the  poles  of  this  com- 
pany as  proposed  [79—53]  to  be  constructed  and 
under  the  stipulations  as  contained  in  this  petition? 

A.  Yes. 

Q.  Will  you  give  the  jury  your  opinion  on  that 
matter? 

A.  I  think  the  cost  would  be  about  in  the  neigh- 
borhood of  twelve  or  thirteen  dollars  annually  per 
mile  in  maintaining  the  right  of  way,  owing  to  the 
present  condition;  owing  to  the  Postal  service  in 
maintaining  their  right  where  they  cross  our  right 
of  way. 

Cross-examination. 

Q.  (By  Mr.  HUGHES.)  How  many  men  do  you 
have  under  you  ? 

A.  Usually  from  six  to  eight.  My  section  runs 
both  ways  from  Snohomish.  Part  of  it  is  open 
country,  without   much    timber  on  either  side  and 
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free  from  brush — but  not  all  of  it. 

Q.  I  asked  you  when,  how  and  where  you  figured 
out  the  amount  of  extras  and  extra  cost  it  would  be, 
what  the  items  would  be  which  would  aggregate  so 
much  money'? 

A.  Because  my  experience  daily  in  my  work  tells 
me  the  cost  in  maintaining  those  on  the  right  of  way 
of  the  present  line;  and  they  should  have  their  equal 
share  in  maintaining  that  line,  and  why  should  we 
be  accountable  for  it? 

Q.  When  did  you  attempt  to  compute  the  items 
of  the  extra  expense  and  what  would  make  the  ex- 
pense greater?  Did  you  figure  that  out  at  all  before 
you  came  here?        A.  No,  sir. 

Q.  Before  you  went  on  the  witness-stand? 

A.  No,  sir;  I  don't  know  that  I  have. 

Q.  So  that  you  did  not  give  this  matter  much  con- 
sideration?    [80—54] 

A.  I  haven't  considered  it  at  all.  I  have  just 
listened  to  the  proceeding. 

[Testimony  of  E.  E.  Dildine,  for  the  Defendant.] 
E.  E.  DILDINE,  having  been  first  duly  sworn, 
testified  on  behalf  of  the  defendant  as  follows: 

Q.  (By  Mr.  WINDERS.)  What  is  your  employ- 
ment? 

A.  Assistant  superintendent  of  telegraph  for  the 
Northern  Pacific  Railway  Company;  have  been  con- 
nected with  the  telegraphic  department  for  twenty- 
six  years;  about  thirteen  years  as  railway  and 
commercial  telegraph  operator,  and  thirteen  years 
as  assistant  superintendent  of  telegraph.    As  assist- 


vs.  Northern  Pacific  By.  Co.  85 

(Testimony  of  E.  E.  Dildine.) 
ant  superintendent  my  headquarters  were  at  Ta- 
coma  for  about  two  years  and  since  then  at  St.  Paul. 
I  am  familiar  with  the  various  telegraph  and  tele- 
phone and  other  wire  lines  along  the  Northern 
Pacific  system;  and  am  familiar  with  the  petition  in 
this  ease  and  the  rights  they  are  seeking  to  acquire. 

(Certain  questions  were  propounded  to  this  wit- 
ness and  objections  sustained  by  the  Court.) 

Q.  What  elements,  what  things  cause,  or  what 
facts  will  cause  interference  or  damage  or  injury  to 
the  operation  of  the  road  and  the  use  to  the  railroad 
company  ? 

A.  The  falling  of  trees  and  the  inconvenience  of 
the  poles  in  that  location.  I  do  not  see  anything 
additional  to  that.     [81 — 55] 

[Testimony  of  Joseph  Smith,  for  the  Defendant.] 

JOSEPH  SMITH,  having  been  first  duly  sworn, 
testified  on  behalf  of  the  defendant  as  follows: 

Q.  (By  Mr.  WINDERS.)  What  is  your  business? 

A.  Right  of  way  agent  for  the  Northern  Pacific 
Railway  Company.  I  am  familiar  with  the  value  of 
the  right  of  way  along  this  Seattle-Sumas  line.  I 
made  investigation  as  to  the  values  along  the  right 
of  way;  am  familiar  with  the  amount  of  taxes  we 
pay  per  year  per  mile. 

(Questions  were  then  propounded  to  the  witness 
concerning  the  value  of  the  right  of  way  and  the 
valuation  by  the  State  Tax  Commission  and  the 
taxes  paid  by  the  railroad  company;  to  which  objec- 
tions were  sustained  by  the  Court.)     [82 — 56] 


86  Postal  Telegraph-Gable  Co. 

.  [Testimony  of  J.  E.  Craver,  for  the  Defendant.] 

J.  E.  CRAVER,  having  been  first  duly  sworn,  tes- 
tified on  behalf  of  defendant  as  follows: 

Q.  (By  Mr.  WINDERS.)  Mr.  Craver,  what  posi- 
tion, if  any,  do  you  occupy  with  the  Northern  Pacific 
Railway  Company? 

A.  Superintendent  of  the  Seattle  Division.  The 
Seattle  Division  includes  the  right  of  way  covered 
by  the  petition,  running  from  Fremont  to  Sumas.  I 
have  been  engaged  in  the  railroad  service  31  years, 
26  years  with  the  Northern  Pacific.  I  was  telegraph 
operator  for  about  8  years;  chief  train  dispatcher  a 
little  over  6  years;  trainmaster  about  3  years  and  8 
months,  and  superintendent  over  five  and  a  half 
years;  have  been  superintendent  of  the  Seattle 
Division  two  years.  I  am  familiar  with  the  right 
of  way  and  track  running  from  Seattle  or  Fremont 
to  Sumas.  The  rights  involved  cover  only  between 
120  and  121  miles. 

As  superintendent,  it  is  necessary  for  me  to  look 
after  the  running  of  the  trains  and  the  maintenance 
of  track  and  buildings.  The  roadmasters  work 
under  my  directions.     There  are  two  on  this  line. 

I  presume  in  the  last  two  years  I  have  been  over 
the  line  between  here  and  Wickersham  perhaps  fifty 
times ;  between  Wickersham  and  Sumas  I  have  not 
been  over  it  so  often.  T  have  been  over  it  on  regu- 
lar and  special  trains,  and  on  the  gas  car. 

Q.  T  wish  you  would  give  to  the  jury  the  average 
cost  per  mile  of  caring  for  the  right  of  way  per  year, 
in  the  way  of  keeping  it  clear  and  free  of  combusti- 
ble material. 
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A.  Tt  would  run  from  eighty  to  one  hundred 
fifteen  dollars  a  mile  per  annum.  Now,  I  am  speak- 
ing of  a  right  of  way  [83—57]  one  hundred  feet 
wide,  which  contains  12.12  acres.  Of  course  where 
the  right  of  way  is  less  than  that  the  cost  would  he 
proportionately  less,  but  a  considerable  portion  of 
this  right  of  way  is  one  hundred  feet  wide.  We  had 
thought  it  might  be  advisable  to  clear  all  of  this 
right  of  way.  pro vided  we  eould  get  anyone  to  put 
in  figures  on  it.  The  figures  that  I  have  quoted 
here  were  compiled  so  that  it  would  place  us  in  a 
position  to  pass  on  possible  bids  for  this  work.  The 
figures  I  have  given  are  the  actual  cost,  as  checked 
by  our  men  mile  after  mile. 

Q.  Are  you  familiar  with  the  proposed  location 
<if  the  Postal  Telegraph  Company's  poles  and  the 
stipulations  under  which  they  desire  to  occupy  our 
right  of  waj7<? 

A.  No,  T  cannot  say  that  I  am  familiar  with  the 
proposed  location.     I  read  the  petition. 

Q.  It  is  pretty  difficult  for  you  to  know  where 
they  are  going  to  place  them? 

A.  Yes ;  I  don 't  know. 

O.  Well,  take  it  that  they  have  got  the  right  to 
put  them  between  those  points  anywhere  on  this 
right  of  way  from1  a  point  on  the  edge  of  it  to  twenty- 
five  feet  of  the  track,  and  they  say  they  are  going  to 
maintain  them  as  well  as  they  have  in  the  past;  are 
you  in  a  position  to  give  this  jury  an  opinion  of  the 
additional  cost  of  clearing  that  right  of  way  by 
reason  of  the  presence  of  those  poles  to  be  con- 
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structed  as  proposed  in  their  petition,  the  additional 
cost  to  be  the  annual  additional  cost?  I  mean  what 
is  the  additional  cost  now  and  is  there  any  additional 
cost  in  doing  this  clearing  by  reason  of  those  poles 
being  on  the  right  of  way?     [84 — 58] 

A.  I  should  say  from  ten  to  twelve  dollars.  I  am 
familiar  with  the  location  of  their  poles  at  Sumas 
and  at  the  town  of  Snohomish,  and  the  location  of 
their  poles  generally  along  our  right  of  way  between 
the  various  switch  tracks  and  main  line  tracks. 

Q.  What  effect,  if  any,  upon  the  operation  of  this 
system  does  the  presence  of  those  poles  have  upon 
the  right  of  way? 

A.  It  decreases  the  use  of  our  track,  when  they 
are  not  placed  a  sufficient — this  refers  to  team 
tracks — it  decreases  the  use  of  our  track  when  the 
poles  are  not  placed  a  sufficient  distance  from  the 
track  to  permit  of  the  passage  of  teams. 

Q.  I  will  ask  you  this  question,  Mr.  Craver:  If  the 
range  of  territory  over  which  this  company  under 
this  decree  are  required  to  place  their  poles,  upon 
the  outer  edge  of  the  right  of  way  or  five  feet  from 
the  outer  edge  of  the  right  of  way,  and  their  cross- 
arms  sticking  over  to  the  right  of  way  edge  to  a 
point  within  25  feet  with  their  poles  and  20  feet  with 
their  cross-arms,  would  impose  a  greater  burden  on 
the  right  of  way  than  if  there  was  a  straight  line  of 
poles. 

Mr.  HUGHES. — I  object  to  that  question  as  in- 
competent and  immaterial. 
(Argument.) 
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The  COURT.— I  think  he  may  answer  that  ques- 
tion. 

A.  The  pole  line,  in  my  opinion,  should  be  placed 
upon  the  edge  of  the  right  of  way;  that  is,  within  five 
feet  from  the  edge  of  the  right  of  way.  It  would  be 
very  much  [85 — 59]  better  if  it  could  be  in  a 
Straight  line  ami  there  should  be  as  little  crossing 
of  the  tracks  as  possible. 

Q.  The  evidence  has  shown  in  this  case  the  pres- 
ence of  telegraph  lines  as  they  exist  along  this  line 
and  also  the  question  of  the  burning  of  old  ties  in 
addition  to  the  burning  of  the  right  of  way  and  the 
clearing  of  the  right  of  way.  I  wish  you  would  state 
to  this  jury,  as  an  experienced  railroad  man  and  one 
familiar  with  the  maintenance  and  upkeep  of  a  right 
of  way,  whether  or  not  in  taking  care  of  the  old  ties 
that  are  taken  out  necessarily  in  the  renewal  and 
reconstruction  of  this  railroad  line,  any  additional 
expense  is  imposed  upon  the  company  in  burning  or 
otherwise  disposing  of  them,  by  reason  of  the  con- 
struction and  maintenance  of  the  line  as  proposed 
in  this  petition  by  the  petitioner. 

A.  There  is  some  additional  expense  in  burning- 
old  ties  taken  out  of  the  track,  by  reason  of  having 
to  place  them  at  a  point  wmere  they  will  not  en- 
danger the  poles  or  the  wires.  They  very  often 
have  to  be  carried  a  greater  distance  on  this  account, 
and,  of  course,  the  carrying  of  material  of  any  kind 
costs  money. 

Q.  Mr.  Craver,  I  wish  you  would  state  to  the  jury 
from  your  experience  as  an  operating  man  what,  if 
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any,  added  expense  or  incumbrance  or  embarrass- 
ment there  is  under  which  this  line  would  be  oper- 
ated by  reason  of  the  danger  of  the  falling  of  poles 
and  the  like — poles  to  be  constructed  as  provided 
under  this  petition. 

Mr.  HUGHhiS. — 1  object  to  that  as  incompetent, 
irrelevant  and  immaterial  and  because  it  is  too  re- 
mote and  contingent  and  uncertain.  £86 — 60J 
(Objection  overruled.  Exception  noted.) 
A.  \es,  sir,  I  have  known  of  a  number  of  cases. 
The  particular  case  1  am  going  to  talk  about,  I  was 
there.  {Something  like  a  year  ago  the  roadmaster, 
Gale,  and  I  were  just  above  McMurray;  there  was 
a  forest  tire  which  had  come  in  off  the  hill  and  had 
burned  down  a  number  of  telephone  poles  wnich  we 
found  lying  across  the  track  with  the  wires  badly 
tangled.  We  arranged  to  aftord  protection  to  our 
trains  and  sent  after  the  section-man,  and  Mr. 
Gale  and  I  stayed  there  and  tried  to  connect  some 
of  the  wires  together,  and,  of  course,  had  the  poles 
removed  from  the  track.  The  reason  those  poles 
fell  on  the  track  was  because  they  were  placed  so 
close  that  they  did  not  clear  it  when  they  fell. 

Q.  Mr.  Craver,  describe  the  conditions  along  this 
right  of  way  between  Fremont  Station  and  the  city 
limits,  and  what  the  conditions  will  be  when  this 
right  of  way  is  occupied  as  proposed  by  the  peti- 
tioner in  this  petition,  and  the  effect  it  will  have 
upon  the  use  thereof  by  the  railroad  company  for 
railroad  purposes. 

A.  We  have  fifty  feet  of  right  of  way  from  Evans- 
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ton  Street  to  the  University  grounds — from  Fre- 
mont Station  to  the  University  grounds — I  do  not 
know  what  we  have  in  the  University  grounds,  and 
I  guess  no  one  else  does.  This  right  of  way  is  used 
by  a  great  many  industries.  There  are  quite  a  num- 
ber of  tracks  leading  off  from  the  main  line,  to  whieh 
we  switch  ears  for  business  concerns;  and  the  pole 
line  now,  in  my  opinion,  crowds  this  right  of  way  to 
a  great  extent  in  this  particular  territory  and  [87 
— 61]  that  imposes  a  hardship  on  the  railway  com- 
pany. To  reduce  this  damage  to  dollars  and  cents 
would,  perhaps,  be  impossible,  but  the  fact  does 
remain  that  in  this  particular  district  that  the  pole 
line  inconveniences  us  on  account  of  the  lack  of 
room. 

Cross-examination. 

Q.  (By  Mr.  HUGHES.)  Mr.  Craver,  you  testified 
that  with  the  telegraph  line  on  there  there  will  be 
some  additional  expense  in  keeping  that  cleared. 

A.  I  did. 

Q.  Will  you  tell  the  jury  what  causes  that  addi- 
tional expense? 

A.  In  clearing  the  right  of  way  it  is  necessarily 
harder  to  cut  around  the  poles,  and,  whether  we 
have  been  obligated  to  do  it  or  not,  we  have  seen  to 
it  that  the  telegraph  poles  and  the  telegraph  lines 
were  kept  as  free  from  damage  as  possible. 

When  I  say  it  is  harder  to  cut  around  the  poles  I 
mean  that  you  must  drag  the  brush  away  from  the 
poles  and  out  from  under  the  wires  where  they  are 
low,  so  that  you  will  not  burn  the  poles  or  burn  the 
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wires  off.     The  wires  are  usually  high  enough,  but 

not  always. 

Q.  If  they  are  20  or  25  feet  high  there  is  no 
trouble? 

A.  Not  on  this  line  they  are  not  that  high. 

Q.  Under  this  proposed  condemnation? 

A.  They  should  be,  but  they  are  not. 

Q.  I  am  talking  about  this  proceeding. 

A.  Yes.     [88—62] 

Q.  Do  you  know  from  personal  experience 
whether  it  would  take  any  more  time  to  go  over 
a  given  space  of  ground  with  the  telegraph  poles  in 
there  every  165  feet  than  if  they  were  not  there? 

A.  No,  sir;  I  never  used  a  brush-hook. 

Q.  Now,  you  spoke  about  the  expense  of  pulling 
out  the  brush  and  piling  it — do  you  know  what  they 
do  in  that  particular? 

A.  I  know  they  do  not  pull  it  away  and  pile  it 
to  any  great  extent  except  to  get  it  from  the  tele- 
graph poles.  They  do  not  pile  it  in  piles  under 
ordinary  conditions  because  it  is  not  necessary. 

Q.  If  the  law  requires  you  after  you  clear  and  cut 
your  brush  to  pile  it  and  burn  it,  then  this  piling 
does  not  cut  much  ice,  does  it? 

A.  Only  as  regards  getting  it  away  from  the 
fences  and  the  telegraph  wires  and  the  poles. 

Q.  When  you  pile  brush  you  have  got  to  get  it 
away  from  where  it  was  before  to  make  a  pile  of  it  ? 

A.  Yes. 

Q.  You  spoke  of  poles  at  Sumas  and  Snohom- 
ish being  an  interference  and  an  inconvenience  to 
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wagons;  to  what  wagons? 

A.  I  mean  the  wagons  of  customers  going  to  the 
team  track  to  get  freight  to  be  loaded  in  their  cars. 
It  is  an  inconvenience  to  us  in  transacting  business. 
We  do  not  spot  a  car  with  the  door  in  front  of  a  pole. 

Q.  If  under  this  new  condemnation  there  is  no 
connection  with  your  depot  stations  and  these  poles 
are  in  your  way  and  are  removed  out  of  it  and  far- 
ther off  your  right  [89 — 63]  of  way,  then  that 
objection  would  not  exist. 

A.  No,  not  if  you  put  them  where  they  are  abso- 
lutely out  of  the  way.  if  that  is  possible. 

Q.  And  it  would  not  be  necessary  to  have  them 
run  into  your  stations  if  they  do  not  connect  with 
your  station  and  furnish  a  wire  for  your  station, 
would  it?        A.  No,  it  would  not  be  necessary. 

Q.  You  spoke  of  burning  ties.  I  will  ask  you 
first  how  often  you  have  to  renew  ties. 

A.  The  tie  renewal  in  that  piece  of  track  is  18  per 
cent  per  annum;  in  other  words,  the  ties  are  renewed 
entirely  about  once  every  six  years.  We  lay  about 
twenty-six  or  twenty-seven  hundred  ties  to  the  mile, 
two-foot  centers.  The  ties  are  seven  by  eight  inches 
and  eight  feet  long.  We  are  renewing  ties  con- 
stantly along  each  section  of  the  line  along  the  right 
of  way  or  track  in  the  section.  Tie  renewals  are 
ordinarily  handled  during  the  summer.  An  average 
renewal  of  ties  is  three  or  four  to  the  rail.  The  rails 
are  thirty  feet  long  and  there  are  sixteen  or  seven- 
teen ties  to  a  rail. 

Q.  You  testified  about  -the  instance  when  there 
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was  a  forest  fire  and  some  telegraph  poles   came 

down  across  your  track — where  was  that? 

A.  Just  north  of  McMurray;  it  caught  from  the 
underbrush.  One  or  two  of  these  poles  at  least  were 
up  on  the  hill  side;  at  least  four  of  them  reached  the 
track.  It  might  have  been  that  they  were  Western 
Union  poles. 

Q.  You  have  never  had  an  accident  in  conse- 
quence of  the  falling  of  a  telegraph  pole. 

A.  Nothing  only  the  slight  one  which  you  have  not 
let  me     [90—64]     testify  about. 

Q.  That  was  the  only  instance  in  your  thirty 
years'  experience  that  you  know  ever  occurring  to 
cause  any  damage  or  injury  to  the  railroad  com- 
pany?       A.  No,  sir;  I  would  not  say  that. 

Q.  Within  your  experience  and  knowledge  it  is 
the  only  one  you  know  of?1 

A.  No,  it  is  not  the  only  one.  I  have  known  of 
a  number  of  them. 

Q.  Where  any  damage  was  caused? 

A.  Engines  running  into  the  poles.  Of  course,  I 
do  not  remember  any  serious  accident  caused. 
There  was  one  other  time  on  the  Bellingham  branch 
— I  do  not  know  who  the  pole  belongs  to.  I  am  say- 
ing that  it  is  dangerous  when  you  permit  poles  to 
be  near  enough  to  a  track  so  that  falling  poles  will 
strike  the  main  line — there  is  that  additional  hazard. 

Q.  You  spoke  of  the  conditions  between  Fremont 
and  the  city  limits — you  also  have  the  Western  Un- 
ion line  on  your  right  of  way?        A.  Yes,  sir. 
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Redirect  Examination. 
Q.  (By  Mr.  WINDERS.)  Mr.  Craver,  I  wish  you 
would  state  to  the  jury,  in  doing  that  work  that  is 
being  done  around  the  Pilchuck  where  you  are 
cutting  out  the  grades  and  making  a  new  fill, 
whether  or  not  in  doing  that  work,  irrespective  of 
the  fact  of  obligations  similar  to  those  contained  in 
this  petition,  if  there  is  any  added  expense  in  mak- 
ing your  fills  around  those  poles  or  making  your 
[91 — 65"]     cuts  under  the  poles. 

Mr.  HUGHES. — I  object  to  that  as  irrelevant, 
immaterial  and  incompetent. 

(Objection  overruled.  Exception  noted  for  plain- 
tiff.) 

A.  I  instructed  them  to  use  every  care  in  protect- 
ing the  poles,  and  necessarily  it  cost  us  some  addi- 
tional money  to  do  this.  This  material  we  are 
taking  out  is  filled  with  rocks,  and  we  have  to  watch 
it  or  it  would  knock  the  poles  down  when  the  plow 
plows  off  the  material. 

Q.  I  will  ask  you  further,  as  superintendent  of 
this  division,  the  character  and  amount  of  work  that 
is  going  to  be  done  on  this  Sumas  line,  and  that  is 
now  authorized  to  be  done  and  the  amount  of  money 
that  will  be  expended. 

Mr.  HUGHES. — I  object  to  that  as  contingent  and 
remote. 

The  COUKT. — I  will  permit  him  to  answer  the 
question,  and  you  may  cross-examine  him  as  to  the 
effect  under  the  stipulation. 

A.  In  doing  this  work  between  Wickersham  and 
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Sumas,  there  is  no  question  but  what  it  will  be 
necessary  to  move  a  large  number  of  poles  to  enable 
us  to  do  the  work.  If  this  work  is  done  promptly 
by  the  Telegraph  Company  before  we  get  ready  to 
start  operations.  I  cannot  say  that  it  will  cost  any 
more  money  to  do  the  work.  Tf  there  is  any  delay 
in  moving  the  poles,  the  work  will  necessarily  be 
more  expensive  on  account  of  the  delays. 

Q.  Mr.  Craver,  I  would  like  to  ask  this  question: 
This  work  that  is  being  done  will  be  carried  out 
there — will  that  affect  this  right  of  way — making 
the  rills  and  cuts  outside  of  a  point  25  feet  from  the 
track?         A.  Yes;  in  some  instances.     [92 — 66] 

Cross-examination. 

Q.  (By  Mr.  HUGHES.)  How  wide  is  your  right 
of  way  along  there"?         A.  100  feet. 

Q.  And  your  track  is  how  wide ! 

A.  About  14  feet  actually  occupied  by  the  track 
and  the  grade  slopes  to  the  ties. — The  track  itself 
is  four  foot  eight  and  a  half  inches — that  is,  between 
the  rails. 

(Witness  excused.) 

Mr.  WINDERS. — I  again  offer  in  evidence  ex- 
hibit "C"  for  identification,  being  the  contract  un- 
der which  this  line  has  been  occupied  from  1888  to 
the  present  time. 

Mr.  HUGHES.— We  renew  cur  objection. 

(Objection  sustained.) 

Here  the  defendant  rests.     [93—67] 
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[Testimony  of  E.  Colburn,  for  the  Petitioner  (in 
Rebuttal).] 

E.  COLBURN,  having  been  first  duly  sworn,  tes- 
tified on  behalf  of  the  petitioner  as  follows: 

Q.  (By  Mr.  HUGHES.)  What  is  your  business, 
Mr.  Colburn ! 

A.  Civil  Engineer.  From  1871  to  1880  I  was 
locating  engineer  for  railroad  construction;  came  to 
this  State  in  1899,  and  I  have  lived  in  Snohomish 
and  practiced  my  profession  there  since  that  time. 
I  have  been  city  engineer  of  Snohomish  and  Monroe; 
have  surveyed  logging  roads  in  this  State.  I  sur- 
veyed a  water  line  for  the  city  of  Snohomish  over 
sixteen  miles  of  defendant's  right  of  way. 

Q.  What  is  its  condition  between  Fremont  and 
Sumas  as  to  the  growth  of  weeds,  grass  and  brush? 
I  mean  as  to  the  character  of  the  land.  I  am  not 
attempting  at  this  point  to  go  into  its  present  con- 
dition, as  a  matter  of  fact,  but  its  condition  as  to  its 
susceptibility  of  growing  weeds  and  grass  and  brush, 
and  the  character  of  the  land  in  that  respect. 

Mr.  WINDERS.— I  object  to  it  on  the  ground  that 
it  is  not  rebuttal. 

The  COURT.— I  will  sustain  the  objection. 

Q.  (By  Mr.  HUGHES.)  Are  you  familiar  in  your 
experience  as  an  engineer,  both  on  and  off  this  right 
of  way  survey  and  otherwise,  with  the  matter  of 
cutting  brush  on  such  ground  as  this  right  of  way, 
brush  and  weeds  or  bracken,  or  whatever  grows  on 
such  right  of  way?        A.  Yes. 
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Q.  I  will  ask  you  to  state  what,  if  any,  would  be 
the  [94 — 68]  labor  or  trouble  in  clearing  the  right 
of  way  of  brush  and  other  undergrowth  that  grows 
in  a  season  or  two,  with  telegraph  poles  strung  at 
intervals  along  on  the  right  of  way  than  without 
them? 

Mr.  WINDERS.— I  object  to  that  on  the  ground 
that  it  is  not  rebuttal,  and  on  the  further  ground 
that  he  has  not  shown  himself  qualified  to  answer 
the  question. 

(After  argument  of  counsel.) 

The  COURT. — I  think  the  questions  which  you 
are  propounding,  if  not  gone  into  in  the  first  in- 
stance, were  part  of  your  case  in  the  first  instance 
and  I  do  not  think  it  is  proper  rebuttal.  The  ob- 
jection is  sustained. 

Mr.  HUGHES. — I  take  an  exception. 

The  COURT.—  The  exception  is  allowed. 

Q.  (By  Mr.  HUGHES.)  Would  it  take  any  more 
time  to  cut  the  brush  on  the  right  of  way  where  there 
were  telegraph  poles  than  where  there  were  no  tele- 
graph poles? 

(Same  objection;  same  ruling  and  exception.) 

Q.  Are  there  any  irregularities  upon  the  surface, 
barrow-pits  and  other  irregularities  on  this  surface 
where  those  weeds  and  brush  grow? 

(Same  objection;  same  ruling  and  exception.) 

Q.  Are  there  logs  and  stumps  on  this  right  of 
way? 

(Same  objection;  same  ruling  and  exception.) 

Q.  In    cutting   brush  on  such  a  right  of  way,  is 
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more  labor  required  to  cut  with  the  ordinary  in- 
struments that  are  used  for  that  purpose  where  the 
pules  stand  than  there  would  be  to  cut  the  growth 
which  would  appear  at  that  plaee,  that  area,  if  the 
poles  were  not  there? 

(Same  objection;  same  ruling  and  exception.) 
Mr.  HUGHES. — I  am  asking  these  questions  for 
the  purpose  of  my  [95 — 69]  record.  I  desire  to 
say  that  T  have  several  witnesses  by  whom  I  expect 
to  prove  the  matters  that  I  would  expect  to  prove 
from  this  witness  by  an  answer  to  these  questions, 
and  that  I  will  not  place  them  upon  the  witness- 
stand,  assuming  that  the  ruling  of  the  Court  would 
be  the  same  as  to  this  witness. 
(Witness  excused.) 

[Testimony  of  J.  J.  Lynch,  for  the  Petitioner  (in 
Rebuttal).] 

J.  J.  LYNCH,  having  been  first  duly  sworn,  testi- 
fied on  behalf  of  the  petitioner  in  rebuttal  as  fol- 
lows: 

Q.  (By  Mr.  HUGHES.)  Were  you  on  the  wit- 
ness-stand before?        A.  Yes,  sir. 

Q.  Have  you  made  an  examination  for  the  pur- 
pose and  can  you  now  testify  as  to  the  width  of  the 
right  of  way,  that  is,  how  many  miles  of  it  and  what 
portion  of  it  is  one  hundred  feet  and  what  portion 
fifty  and  what  portion  twenty-five? 

A.  Yes,  sir,  I  have  made  examinations. 

Q.  I  wish  you  would  now  state  how  many  miles — 
what  portions  of  the  right  of  way  are  one  hundred 
feet  and  what  portions  are  fifty  and  what  portions 
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(Testimony  of  J.  J.  Lynch.) 
are  twenty-five  feet  wide. 

A.  Well,  I  have  a  copy;  after  looking  at  it  I  can 
state  accurately. 

Q.  All  right;  do  so. 

Q.  (By  Mr.  WINDERS.)  Where  did  you  get  your 
data?        A.  From  blue-prints. 

Q.  Whose  blue-prints'? 

A.  Furnished  by  the  Northern  Pacific  Railway 
Company  to  the     [96 — 70]     State  office. 

Mr.  WINDERS.— I  will  object  to  the  testimony. 

Mr.  HUGHES.— On  the  theory  that  the  blue- 
prints which  you  furnished  would  not  be  correct1? 

Mr.  WINDERS.— I  object  on  the  ground  that  it 
is  irrelevant,  immaterial  and  incompetent,  and  on 
the  ground  that  it  is  not  proper  rebuttal. 

Mr.  HUGHES. — It  was  not  material  in  the  main 
case  to  prove  the  width  of  the  right  of  way.  Their 
testimony  in  the  defense  has  been  of  such  a  charac- 
ter that  I  think  it  would  be  of  aid  to  the  jury  in  this 
case  to  know  what  are  the  widths  of  the  right  of  way, 
and  it  is  for  that  reason  that  we  offer  it  now  in  re- 
buttal, inasmuch  as  they  did  not  offer  it. 

Mr.  WINDERS.— That  was  testified  to  by  Mr. 
Perkins. 

Mr.  HUGHES. — He  only  gave  approximations 
and  this  is  specific  testimony. 

Mr.  WINDERS.— I  will  say  to  Mr.  Hughes  that 
I  want  an  opportunity  to  check  up  the  record  and 
if  it  is  not  in  the  record  all  I  want  is  the  right  width. 
I  do  not  think  it  is  in  the  record,  but  there  should 
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be  no  difficulty  in  regard  to  the  width  of  the  right 
of  way. 

Mr.  BUGHES.— These  figures  have  been  taken 
from  the  blue-prints  filed  with  the  Public  Service 
Commission  by  you. 

(Whereupon  counsel  for  defendant  and  counsel 
for  the  plaintiff  compare  notes  as  to  the  figures  pro- 
duced by  the  witness.) 

Mr.  WINDERS.— I  will  insist  on  my  objection,  if 
your  Honor  please. 

(Objection  sustained.  Exception  noted  for  plain- 
tiff.) 

Q.  Have  you  had  any  experience  in  cutting  brush 
on  the     [97 — 71]     right  of  way  of  a  railway? 

A.  Yes,  sir. 

Q.  For  how  many  years? 

A.  I  have  had  actual  experience  myself,  either  as 
a  lineman  or  foreman  for  seven  or  eight  years,  or 
something  like  that. 

Q.  Does  the  cutting  of  brush  on  a  given  area 
cause  more  labor  where  telegraph  poles  stand  than 
where  they  do  not? 

(Objected  to  as  not  rebuttal.  Objection  sus- 
tained.    Exception  noted  for  plaintiff.) 

Q.  Would  it  take  more  time? 

(Same  objection.     Same  ruling  and  exception.) 

(Whereupon  both  sides  rest  and  the  testimony 
is  closed.) 

Thereupon  the  petitioner  and  the  defendant  each 
filed  with  the  clerk  of  the  court  their  respective 
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requests  in  writing  for  instructions. 

After  argument  of  counsel  to  the  jury,  the  Court 
gave  the  following  written  instructions  to  the  jury: 

[Instructions.] 

The  COURT.— Gentlemen  of  the  jury:  In  this 
cause  it  was  admitted  by  the  defendant  that  the  al- 
legations contained  in  the  first  and  second  para- 
graphs of  the  petition  are  true,  and  all  of  the  alle- 
gations in  the  third  paragraph  of  the  petition,  ex- 
cept the  portion  alleging  that  the  right  of  way  is 
fifty  feet  in  width  on  each  side  of  the  line  of  the 
railroad  throughout  its  entire  length,  and  there  was 
no  necessity  for  introducing  any  testimony  [98 — 
72]     in  support  of  those  allegations. 

You  are  hereby  instructed  that  in  this  proceed- 
ing the  petitioner,  Postal  Telegraph-Cable  Company 
of  Washington,  seeks  to  condemn  an  easement  or 
privilege  along,  upon  and  over  the  right  of  way  of 
the  defendant,  Northern  Pacific  Railway  Company, 
for  the  construction  or  re-construction  and  for  the 
maintenance  and  operation  of  its  telegraph  line  from 
the  intersection  of  Evanston  street  near  Fremont 
station,  in  the  city  of  Seattle,  through  the  counties 
of  King,  Snohomish,  Skagit  and  Whatcom,  to  the 
international  boundary  line  at  the  north  end  of  the 
depot  building  of  the  said  railway  company  in  the 
town  of  Sumas;  its  poles  to  be  erected  as  near  the 
outer  edge  of  said  right  of  way  as  circumstances  will 
permit,  and  in  such  position  as  not  to  interfere  with 
the  operation  or  safety  of  trains  or  with  the  use  of 
the  right  of  way  by  said  railway  company,  or  its 
lessees,  for  its  or  their  own  purposes;  that  the  said 
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petitioner  proposes  in  this  proceeding  to  condemn 
only  bo  much  of  said  right  of  way  between  the  points 
and  through  the  counties  aforesaid  as  may  be  neces- 
sary for  its  uses  for  the  purpose  of  constructing  or 
re-constructing,  maintaining  and  operating  its  tele- 
graph lino  along,  upon,  over  and  across  said  right  of 
way;  said  telegraph  line  to  consist  of  a  single  line 
of  poles  not  less  than  twenty  feet,  nor  more  than 
thirty  feet,  in  length,  including  length  underground, 
except  at  highways  or  where  obstructions  exist, 
where  the  poles  will  be  of  such  height  as  may  be  re- 
quired by  statute  or  necessary  because  of  physical 
conditions  existing,  or  to  protect  other  wires  or 
structures  rightfully  upou  the  said  right  of  way; 
that  the  poles  will  be  about  ten  inches  in  diameter 
at  the  base,  planted  from  [99 — 73]  four  to  eight 
feet  in  the  ground,  according  to  the  length  of  the 
poles  and  in  such  position  upon  said  right  of  way 
as  safe  and  proper  construction  will  permit;  the 
poles  to  be  placed  upon  that  portion  of  said  right  of 
way  between  a  line  five  feet  from  the  outer  edge 
thereof  and  a  line  twenty-five  feet  from  the  center 
of  the  main  track  of  said  railway  company,  except 
where  the  right  of  way  may  be  less  than  sixty  feet 
in  width  or  where  the  location  of  the  main  track 
upon  the  right  of  way,  or  the  location  of  buildings, 
tracks  or  other  improvements  or  obstructions  upon 
the  right  of  way,  may  make  it  impossible  to  place 
poles  upon  that  portion  of  the  right  of  way  above 
described,  in  which  event,  the  poles  will  be  placed 
upon  the  most  practicable  remaining  portion  of  the 
right  of  way  consistent  with  the  safe  and  proper 
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construction  of  said  telegraph  line;  said  portion  of 
said  right  of  way  to  be  designated  by  said  railway 
company,  or  its  lessees,  so  as  not  to  interfere  with 
the  ordinary  travel  or  use  of  said  railroad;  that  the 
poles  will  be  set  about  one  hundred  sixty-five  feet 
apart,  making  a  total  of  thirty-two  to  thirty-five 
poles  to  the  mile,  excepting  at  sharp  angles,  where 
they  may  be  not  less  than  seventy-five  feet  apart, 
and  around  curves  where  they  may  be  from  one  hun- 
dred seventeen  to  one  hundred  thirty-one  feet  apart; 
the  poles  to  be  equipped  with  cross-arms  about  ten 
feet  long  at  or  near  the  top  of  the  poles,  fastened  at 
about  the  middle  of  the  cross-arms  to  the  poles,  and 
along  and  upon  said  cross-arms  or  poles  or  upon  said 
cross-arms  and  poles  will  be  strung  a  sufficient  num- 
ber of  wires  to  transact  such  business  as  will  be 
given  to  the  telegraph  company  by  the  United 
States  [100 — 74]  Government  and  the  public; 
that  said  line  of  poles  and  wires  will  be  constructed 
of  the  best  material  and  by  the  most  approved  meth- 
ods of  construction  and  will  be  so  constructed,  main- 
tained and  operated  as  not  to  interfere  with  the 
ordinary  travel  or  use  of  said  railroad;  that 
wherever  it  becomes  necessary  for  said  telegraph 
line  to  cross  said  right  of  way,  the  said  crossing  will 
be  made  by  having  its  poles  at  such  crossing  so 
erected,  and  its  wires  so  insulated,  and  strung  so 
high  above  said  railroad  track,  as  to  prevent  any 
injury  to,  or  interference  with,  the  employees  or 
property  of  the  said  railway  company;  that  if  at 
any  time  said  railway  company,  its  successors  or 
lessees,  shall  require  for  railroad  purposes  the  im- 
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mediate  use  of  the  land  occupied  by  said  telegraph 
line,  then  and  in  that  event,  upon  reasonable  notice 
in  writing,  the  said  petitioner,  will,  at  its  own  ex- 
pense, remove  its  line  to  some  other  place  to  be 
designated  by  the  said  railway  company  adjacent 
thereto,  on  said  right  of  way,  so  as  not  to  interfere 
with  the  use  of  said  right  of  way  for  railroad  pur- 
poses; that  said  telegraph  line  will  not  be  erected  on 
any  embankment  cut,  or  slope  of  said  right  of  way 
without  the  consent  of  said  railway  company;  and  if 
at  any  time  said  railway  company,  or  its  lessees, 
shall  require  its  entire  right  of  way  for  railroad 
purposes  at  any  point,  the  said  telegraph  company, 
the  petitioner  herein,  will,  at  such  point  or  points, 
remove  its  line  entirely  off  said  right  of  way. 

You  are  further  instructed  that  this  Court  has 
heretofore,  as  required  by  the  statutes  under  which 
this  proceeding  is  authorized,  entered  its  prelimi- 
nary finding  and  decree  that  the  aforesaid  use  for 
which  the  [101 — 75]  designated  portion  of  said 
right  of  way  is  sought  to  be  appropriated,  is  really 
a  public  use,  and  that  the  public  interest  requires 
the  prosecution  of  said  enterprise,  and  that  the  land 
sought  to  be  appropriated  herein  is  required  and 
necessary  for  the  purposes  of  construction,  mainte- 
nance and  operation  of  said  telegraph  line;  so  that 
the  only  question  for  the  determination  of  the  jury 
herein  is  the  amount  of  damages  to  be  awarded  the 
defendant  for  the  right  and  easement  to  construct, 
reconstruct,  maintain  and  operate  its  said  telegraph 
line  over  and  upon  the  aforesaid  right  of  way  of  the 
defendant  railway  company,    in  the    manner    and 
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upon  the  terms  and  conditions  hereinbefore  de- 
scribed and  set  forth. 

You  are  further  instructed  that  the  petitioner, 
Postal  Telegraph-Cable  Company  of  Washington, 
will,  by  the  decree  to  be  entered  by  this  Court,  be 
bound  by  the  descriptions,  terms,  conditions  and 
stipulations  hereinbefore  set  forth  in  these  instruc- 
tions, all  of  which  it  will  be  your  duty  to  take  into 
consideration  in  determining  the  said  question  of 
damages  and  arriving  at  your  verdict  herein. 

In  this  proceeding,  the  land  along  and  over  which 
the  petitioner  seeks  to  acquire  the  right  and  privi- 
lege of  constructing  and  maintaining  its  telegraph 
line,  is  owned  and  held  by  the  defendant  company 
as  a  right  of  way  for  its  railway  and  is  therefore 
already  devoted  to  a  public  use.  The  law  of  this 
State,  however,  permits  a  telegraph  company,  in 
such  a  proceeding  as  this,  to  acquire  such  an  ease- 
ment over  the  right  of  way  of  a  railway  company, 
provided  that  such  appropriation  does  not  interfere 
with  the  operation  of  such  railway,  [102 — 76] 
and  provided,  also,  that  just  compensation  be  first 
paid  to  the  defendant  company.  The  right  of  the 
petitioner  to  appropriate  the  easement  sought  for 
its  telegraph  line  upon  the  right  of  way  of  the  de- 
fendant railway  company,  as  you  have  heretofore 
been  told,  has  been  determined  by  the  Court;  it  is 
for  you,  however,  to  determine  from1  the  evidence  in 
this  case  under  the  instructions  given  you  by  the 
Court,  the  amount  of  compensation  to  be  paid  there- 
for to  the  defendant. 

You  are  instructed  that  the  law  requires  a  railway 
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company  to  use  reasonable  diligence  in  keeping  its 
right  of  way  cleared  from  inflammable  material, 
and  that  where  it  fails  to  do  so  and  damage  results 
therefrom,  the  railway  company  is  liable;  and  if 
you  should  find  from  the  evidence  that  it  is  neces- 
sary or  desirable  for  the  railway  company,  in  order 
to  prevent  the  setting  out  and  spreading  of  fires  in 
the  operation  of  its  trains,  or  for  any  other  neces- 
sary or  appropriate  railway  use  or  purpose,  to  clear 
and  burn  the  brush,  weeds  or  grass  from  time  to 
time  which  may  grow  upon  its  right  of  way,  the 
expense  thereof  would  not  be  chargeable  to  the  peti- 
tioner herein  in  this  proceeding;  provided,  however, 
that  if  you  find  from  the  evidence  that  the  necessary 
expense  thereof  would  in  any  material  or  substan- 
tial degree  be  increased  by  reason  of  the  construc- 
tion and  maintenance  of  the  proposed  telegraph  line 
upon  said  right  of  way,  such  additional  expense,  if 
any,  may  be  considered  by  you  in  arriving  at  your 
verdict.  In  considering  that  question,  however, 
you  are  instructed  that  you  are  not  to  consider  mere 
fancied  or  imaginary  difficulties,  obstructions  or  ob- 
stacles, but  only  such  [103 — 77]  as  are  substan- 
tial and  appreciable. 

You  are  further  instructed  that  if  upon  careful 
consideration  of  all  the  evidence  in  this  case  and  of 
the  stipulations  made  by  the  telegraph  company, 
the  petitioner  herein,  you  find  that  no  material  or 
substantial  damage  will  be  suffered  by  the  railroad 
company  in  its  enjoyment  and  use  of  its  right  of 
way  for  railroad  purposes,  by  reason  of  the  appro- 
priation by  the  petitioner  of  the  right  of  way  for  its 


108  Postal  Telegraph-Cable  Co. 

telegraph  line  in  the  manner  and  upon  the  terms  and 
conditions  set  forth  in  its  petition,  as  heretofore  ex- 
plained to  you,  then  it  will  be  your  duty  to  return 
a  verdict  for  the  defendant  for  nominal  damages 
only.  But  by  this  instruction  the  Court  does  not 
intend  to  intimate  to  you  in  any  manner  any  view 
which  it  may  entertain  as  to  the  amount  which  you 
should  award  the  defendant  herein. 

You  are  further  instructed  that  there  is  nothing 
in  the  final  decree  to  be  entered  herein  that  imposes 
any  responsibilities  upon  the  petitioner,  the  Postal 
Telegraph-Cable  Company,  with  reference  to  the 
maintenance  of  any  part  of  the  right  of  way  of  the 
defendant,  but  that  as  far  as  the  public  is  con- 
cerned, the  same  liability  is  imposed  upon  the  de- 
fendant, to  care  for,  clear  and  protect  the  same  as 
if  the  petitioner  did  not  occupy  any  part  thereof. 

You  are  further  instructed  that  under  the  petition 
in  this  case  the  railway  company  will  have  no  right 
to  use  either  the  poles  or  wires  of  the  telegraph 
company  along  its  right  of  way  without  making 
compensation  to  the  telegraph  company  therefor. 

You  are  not  concerned  with  the  question  of  the 
[104 — 78]  necessity  for  the  occupancy  by  the  peti- 
tioner with  its  telegraph  line  of  the  right  of  way 
of  the  defendant,  as  the  public  necessity  therefor 
was  for  the  determination  by  the  Court  and  has 
heretofore  been  determined  in  favor  of  the  peti- 
tioner. The  question  for  your  consideration  is  the 
amount  of  compensation  in  money  to  be  awarded  to 
the  defendant  by  reason  of  taking  and  injuriously 
affecting  of  the  right  of  way  of  the  defendant,  and 
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this  should  be  determined  irrespective  of  any  benefit 
from  any  improvement  proposed  by  the  petitioner. 
As  a  railroad  right  of  way  can  only  be  used  for  rail- 
road purposes,  it  has  no  market  value  as  land,  and 
when  a  telegraph  company  seeks  to  condemn  an 
easement  for  its  lines,  the  just  compensation  must 
be  arrived  at  by  considering  how  much  the  use  of 
the  right  of  way  for  railroad  purposes  is  diminished 
in  value  by  the  presence  of  the  telegraph  line.  That 
is,  the  measure  of  damages  is  the  diminution  in 
value  of  the  right  of  way  for  railroad  purposes 
caused  by  the  construction,  maintenance  and  opera- 
tion of  the  telegraph  line,  and  in  determining  this 
question  you  should  take  into  consideration  all  the 
stipulations  contained  in  the  petition  pertaining  to 
the  manner  in  which  the  petitioner  will  exercise 
the  easement  in  question,  the  substance  of  which 
petition  and  the  stipulations  therein  contained  has 
already  been  read  to  you. 

While  the  just  compensation  which  it  is  your  duty 
to  award  must  be  arrived  at  by  considering  how 
much  the  use  of  the  defendant's  right  of  way  for 
railway  purposes  is  diminished  in  value  by  the  pres- 
ence of  the  telegraph  line  of  the  petitioner,  to  be 
constructed  pursuant  to  the  stipulations  contained 
in  the  petition,  [105 — 79]  you  are  instructed  that 
in  arriving  at  such  amount  you  are  not  to  award 
anything  for  remote  contingent  or  speculative  con- 
sequences. 

The  petition  in  effect  avers  that  the  petitioner  de- 
sired and  preferred  to  secure  by  contract  the  per- 
petual right  and   privilege   of   constructing,   main- 
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taining  and  operating  its  telegraph  line  along  the 
right  of  way  of  the  defendant  company,  and  that  it 
has  heretofore  made  earnest  and  bona  fide  efforts 
to  agree  with  the  railway  company  for  such  right, 
and  the  compensation  to  be  paid  therefor,  and  that 
the  railway  company  has  refused  to  give  its  con- 
sent to  the  petitioner  for  such  right  and  privilege, 
and  has  failed  and  refused  to  agree  on  the  compen- 
sation to  be  paid  therefor.  You  are  instructed  that 
these  allegations  are  wholly  immaterial,  and  if  you 
find  that  any  evidence  was  offered  in  support  thei-e- 
of,  you  should  wholly  disregard  the  same.  In  a  pro- 
ceeding of  this  character,  the  law  does  not  make  it 
a  condition  precedent  for  the  petitioner  to  allege 
and  prove  that  it  undertook  to  agree  or  failed  to 
agree  with  the  defendant,  and  if  any  such  endeavor 
was  made,  it  is  wholly  immaterial,  and  it  is  equally 
immaterial  whether  the  railway  company  did  or  did 
not  refuse  to  give  such  consent  to  the  petitioner,  or 
whether  the  railway  company  did  or  did  not  fail  to 
agree  on  the  compensation  to  be  paid  therefor. 

The  eighth  paragraph  of  the  petition  among 
other  things  avers,  "and  petitioner  avers  that  the 
matter  in  controversy  exceeds,  exclusive  of  interest 
and  costs,  the  sum  or  value  of  three  thousand  dol- 
lars." This  allegation  [106—80]  is  not  to  be 
construed  by  you  for  or  against  either  party  in  this 
cause,  its  effect  being  purely  for  the  Court  as  one 
of  the  elements  in  determining  the  jurisdiction  of 
this  court.  In  other  words,  it  is  not  to  be  construed 
by  you  as  an  admission  on  the  part  of  the  petitioner 
that  the  award  to  be  made  by  you  should  equal  or 
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exceed  the  sum,  nor  should  it  be  construed  by  you 
■■  any  inference  thai  the  defendant  is  not  entitled 
to  a  greater  or  less  sum  than  three  thousand  dol- 
lars, exclusive  of  interest  and  costs. 

At  the  conclusion  of  the  opening  statement  of  the 
attorney  for  the  petitioner,  the  defendant  made  a 
motion  to  dismiss  this  cause  for  want  of  jurisdiction, 
which  motion  was  denied.  Again,  at  the  conclusion 
of  the  petitioner's  testimony  a  similar  motion  was 
made,  and  again  denied.  You  are  instructed  that 
you  are  not  to  consider  either  of  these  motions  or 
either  of  the  ridings  thereon  in  any  manner.  They 
involved  purely  jurisdictional  questions  solely  ad- 
dressed to  the  Court,  and  in  which  you  are  in  no 
manner  concerned,  and  you  are  not  to  consider  the 
same  in  any  manner,  or  the  ruling  of  the  Court 
thereon,  as  expressive  of  any  opinion  the  Court  may 
entertain  upon  the  question  submitted  to  you  for 
your  consideration. 

Harmonize  the  testimony  of  all  the  witnesses  who 
have  testified  before  you,  and  if  this  can  be  done 
in  theory  consistent  with  the  truth,  you  must  do  so. 
But  if  you  find  any  witness  has  willfully  testified 
falsely  concerning  any  material  matter  or  fact  in 
this  case,  you  have  the  right  to  disregard  his  entire 
testimony  except  in  so  far  as  you  may  find  it  cor- 
roborated by  other  credible  [107 — 81]  witnesses 
and  circumstances  detailed  and  developed  upon  the 
trial. 

While  you  are  the  sole  and  exclusive  judges  of  the 
amount,  under  the  evidence,  to  be  awarded  herein, 
you  are  instructed  that  the  law  of  this  case  you  must 
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take  from  the  Court.  You  will  disregard  anything 
counsel  may  have  said  to  you  in  their  argument  on 
the  facts  in  this  case,  or  on  any  matter  addressed 
to  the  Court,  except  in  so  far  as  their  statements 
may  be  sustained  by  or  properly  inferable  from  the 
evidence  in  the  case.  In  determining  the  weight  or 
credit  you  desire  to  attach  to  the  testimony  of  any 
witness,  you  should  apply  the  same  tests  as  you 
would  do  to  any  person  in  the  ordinary  affairs  in 
life  whose  truth  or  falsity  is  to  be  considered  by 
you. 

You  are  the  sole  and  exclusive  judges  of  the  credi- 
bility of  the  witnesses  who  have  testified  before 
you.  In  determining  the  weight  or  credit  you  de- 
sire to  attach  to  the  testimony  of  any  witness,  you 
will  have  the  right  to  take  into  consideration,  and  it 
is  your  duty  to  do  so,  the  demeanor  of  the  witnesses 
upon  the  witness-stand,  their  opportunity  of  know- 
ing about  the  things  concerning  which  they  testify, 
their  interest  or  lack  of  interest  in  this  case,  the 
reasonableness  of  the  stories  of  the  several  wit- 
nesses who  have  testified  before  you,  their  demeanor 
and  manner  of  testifying,  and  from  all  these  deter- 
mine where  the  truth  in  the  case  lies. 

You  will  consider  this  case  in  a  dispassionate  man- 
ner and  without  sympathy  or  prejudice  for  one  side 
or  the  other. 

You  will  take  with  you  to  the  jury-room  the  peti- 
tion and  order  adjudicating  necessity  herein,  the 
[108 — 82]  latter  for  the  purpose  of  determining 
therefrom  the  description  of  the  easement  sought 
to  be  condemned  herein.     You  will  not  regard  either 
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M  evidence  in  the  cause  further  than  as  you  have 
otherwise  been  instructed  you  should,  in  determin- 
ing the  measure  of  compensation  to  he  awarded, 
take  into  consideration  all  the  stipulations  con- 
tained in  the  petition  pertaining  to  the  manner  in 
which  the  petitioner  will  exercise  the  easement  in 
question.  These  stipulations  are  binding  upon  the 
petitioner.  The  exhibits  which  have  been  admitted 
by  the  Court  will  also  be  sent  to  the  jury-room,  and 
these  you  should  consider  in  connection  with  the 
evidence  in  the  case. 

You  can  return  but  one  form  of  verdict  in  this 
cause,  which  form  is  as  follows:  Omitting  the  title 
of  the  court  and  cause  contained  in  the  verdict — 
"We,  the  jury  duly  empaneled  in  the  above-entitled 
cause,  do  find  that  the  compensation  to  be  paid  in 
money,  irrespective  of  any  benefit  from  the  pro- 
posed telegraph  line  of  the  petitioner  to  the  above- 
named  defendant,  Northern  Pacific  Railway  Com- 
pany and  all  persons  interested,  whether  as  tenants, 
encumbrancers,  or  otherwise,  for  the  taking  and  in- 
juriously affecting  the  lands  described  in  the  peti- 
tion and  order  adjudicating  necessity,  is  the  sum  of 
dollars.     ,  Foreman." 

It  will  require  all  of  your  members  to  agree  upon 
a  verdict  in  this  case,  and  when  you  have  agreed 
upon  the  verdict  you  will  insert  the  amount  which 
you  find  should  be  awarded,  in  the  blank  space  pro- 
vided therefor  in  the  foregoing  form  of  verdict,  and 
you  will  have  your  foreman  sign  it,  and  you  will 
then  report  to  [109 — 83]  the  Court.  Upon  your 
retirement  you  will  appoint  one    of   your   number 
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foreman.     You  may  now  retire,  gentlemen    of   the 
jury. 

Upon  the  close  of  the  instructions  the  jury  retired 
to  deliberate  upon  its  verdict.  Whereupon  the  peti- 
tioner in  open  court  took  the  following  exceptions, 
which  were  allowed  by  the  Court: 

[Petitioner's  Exceptions  to  Instructions  Given  and 
Refused.] 

The  petitioner  excepts  to  the  refusal  of  the  Court 
to  give  instruction  No.  5,  requested  by  the  peti- 
tioner, and  which  requested  instruction  reads  as  fol- 
lows: 

As  I  have  already  indicated,  the  right  of  way 
of  the  railway  company  is  owned  and  held  by  it 
solely  for  railroad  purposes.  It  cannot  sell,  trans- 
fer, encumber  or  use  it  except  as  necessity  and 
convenience  may  demand  for  the  proper  operation 
of  its  road.  It  can,  therefore,  have  no  market 
value  because  it  cannot  be  placed  upon  the  mar- 
ket, either  at  public  or  private  sale.  In  consider- 
ing the  question  of  compensation  to  be  awarded 
to  the  defendant  herein,  you  are  therefore  in- 
structed that  you  are  not  to  consider  any  evidence 
that  may  have  been  introduced  or  any  knowledge 
possessed  by  individual  members  of  the  jury, 
bearing  upon  the  market  value  of  the  right  of 
way,  or  any  portion  thereof,  or  of  lands  adjacent 
thereto;  for  in  this  proceeding  you  are  called  upon 
to  consider  only  the  uses  to  which  this  right  of 
way  is  or  will  be  devoted  by  the  railway  com- 
pany on  the  one  hand,  and  the  telegraph  company 
on  the  other,  and  to  determine  to  what  extent, 
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if  any,  the  use  of  said  right  of  way  by  the  railway 
company  for  railroad  purposes  will  be  diminished 
or  damaged  by  the  use  which  the  telegraph  com- 
pany, the  petitioner  heroin,  seeks  to  acquire  in 
this  proceeding  for  the  maintenance  and  opera- 
tion of  its  telegraph  line. 

The  petitioner  excepts  to  the  refusal  of  the  Court 
to  give  the  first  paragraph  of  the  sixth  instruction 
requested  by  the  petitioner,  and  which  paragraph 
of  said  requested  instruction  reads  as  follows: 

You  are  further  instructed  that  the  statutes  of 
the  State  of  Washington  do  not  impose  any  ex- 
press duty  upon  the  defendant  railway  [110 — 
84]  company  to  cut  or  burn  the  brush  growing 
on  its  right  of  way,  nor  to  keep  the  same  free  from 
grass,  weeds,  brush  or  trees;  neither  does  it  im- 
pose any  such  express  duty  upon  the  telegraph 
company.  If,  however,  the  defendant  railway 
company  does  clear  its  right  of  way  of  timber, 
slashings,  choppings,  and  brush,  then  it  is  made 
its  duty  under  the  laws  of  this  State,  as  rapidly 
as  the  clearing  or  cutting  progresses  and  the  wea- 
ther conditions  permit,  or  at  such  times  as  the 
forester  or  any  of  his  assistants,  or  any  fire  war- 
den may  direct,  to  obtain  a  permit  and  to  pile  and 
burn  the  same  on  such  right  of  way. 
The  petitioner  exeents  to  the  refusal  of  the  Court 
to  give  petitioner's  requested  instruction  No.  7, 
which  requested  instruction  reads  as  follows: 

You  are  further  instructed  that  if  .you  believe 
from  the  evidence  that  the  clearing  of  brush  and 
other  undergrowth  immediately  surrounding  the 
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poles  of  the  telegraph  company  would  require  ad- 
ditional time  and  expense,  then  the  defendant 
railway  company  will  owe  no  duty  to  the  tele- 
graph company  to  cut  or  remove  such  brush  and 
undergrowth,  and  it  need  not  incur  such  addi- 
tional expense  unless  you  believe  from  the  evi- 
dence that  the  cutting  of  such  brush  or  under- 
growth immediately  around  said  telegraph  poles 
would  be  necessary  for  the  safe  and  proper  opera- 
tion of  defendant's  railway  trains  and  business 
or  to  prevent  the  spread  of  fires  from  the  said  rail- 
way across  its  right  of  way  to  adjoining  land. 
The  petitioner  excepts  to  the  refusal  of  the  Court 
to  give  petitioner's  requested  instruction  No.  8, 
which  requested  instruction  reads  as  follows: 

In  other  words,  gentlemen  of  the  jury,  the 
Court  instructs  you  that  the  measure  of  damages 
in  this  case  would  be  the  amount,  if  any,  which 
the  value  of  the  use  of  the  right  of  way  of  the 
railroad  company  for  railroad  purposes  is  dimin- 
ished by  the  appropriation  of  the  easement  on  the 
same  for  the  purpose  of  erecting  and  maintain- 
ing the  telegraph  line  of  the  petitioner,  in  the 
manner  and  upon  the  conditions  hereinbefore  de- 
scribed. The  evidence  introduced  in  this  case  by 
the  respective  parties,  the  Court  has  permitted 
for  the  purpose  of  establishing  or  throwing  light 
upon  this  question,  and  you  are  to  consider  such 
evidence  solely  for  that  purpose. 
The  petitioner  excepts  to  the  refusal  of  the  Court 
to  give  petitioner's  requested  instruction  No.  9, 
[111 — 85]  which  requested  instruction  reads  as  fol- 
lows: 
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It  will  be  your  duty  to  ascertain  from  the  evi- 
deuce  in  this  case  what  will  be  just  compensation 
to  the  defendant  company  for  the  actual  damages, 
if  any,  in  the  use  of  its  right  of  way  for  railroad 
purposes;  which  may  be  occasioned  by  the  appro- 
priation by  the  petitioner  of  its  proposed  ease- 
ment for  its  telegraph  line;  in  determining  this 
question  you  are  instructed  that  nothing  should 
be  allowed  for  speculative  damages  or  for  such  re- 
mote or  inappreciable  damages  as  the  imagina- 
tion may  conjure  up. 

You  are  likewise  instructed  that  you  must  not 
consider  any  advantages  or  benefits  which  may 
accrue  to  the  telegraph  company  from  its  use  of 
the  railroad's  right  of  way,  in  the  assessment  of 
damages.  The  railroad  company  can  only  claim 
compensation  for  such  damages  as  will  actually 
result  to  it  in  the  use  of  its  right  of  way  for  rail- 
road purposes,  by  reason  of  the  construction  and 
maintenance  of  the  telegraph  line. 
The  petitioner  excepts  to  the  refusal  of  the  Court 
to  give  petitioner's  requested  instruction  No.  10, 
which  requested  instruction  reads  as  follows: 

You  are  further  instructed  that  in  determining 
the  question  of  defendant's  damages  herein,  it 
will  be  your  duty  to  take  into  consideration  the 
nature  and  extent  of  the  easement  which  the  peti- 
tioner, by  the  terms  of  its  petition  filed  herein, 
seeks  to  acquire,  and  likewise  the  stipulations  by 
which  it  has  proposed  to  bind  itself  herein.  These 
descriptions  and  stipulations  will,  by  the  decree 
which  will  be  entered  herein  by  the  Court,  bind 
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the  petitioner  at  all  times  hereafter  and  will  de- 
termine and  limit  the  rights  which  it  acquires  by 
this  proceeding.  Among  other  things,  the  peti- 
tioner binds  itself  that  if  at  any  time  the  defend- 
ant railway  company,  or  its  successors  in  inter- 
est, shall  require  for  railroad  purposes  the  imme- 
diate use  of  the  land  occupied  by  said  telegraph 
line,  then  and  in  that  event,  upon  reasonable  no- 
tice in  writing,  it  will,  at  its  own  expense,  remove 
its  line  to  some  other  place  to  be  designated  by 
the  railway  company,  adjacent  thereto  on  said 
right  of  way,  so  as  not  to  interfere  with  the  use 
of  said  right  of  way  for  railroad  purposes.  It 
likewise  binds  itself  that  its  telegraph  line  will  not 
be  erected  on  any  bank  or  slope  of  said  right  of 
way  without  the  consent  of  the  railway  company; 
and  also,  that  if  at  any  time,  said  railway  com- 
pany [112 — 86]  shall  require  its  entire  right  of 
way  for  railroad  purposes  at  any  point,  the  peti- 
tioner will,  at  such  point  or  points,  remove  its  line 
entirely  off  the  right  of  way. 

The  petitioner  excepts  to  the  modification  by  the 
Court  of  instruction  No.  11,  as  requested  by  the 
petitioner,  and  to  the  giving  of  the  instruction  as  so 
modified  by  the  Court.  Said  instruction  No.  11  was 
as  follows : 

You  are  further  instructed  that  if  upon  careful 
consideration  of  all  the  evidence  in  this  case  and 
of  the  stipulations  made  by  the  telegraph  com- 
pany, the  petitioner  herein,  you  find  that  no  ma- 
terial or  substantial  damage  will  be  suffered  by 
the  railroad  company  in  its  enjoyment  and  use 
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of  its  right  of  way  for  railroad  purposes,  by  rea- 
son of  the  appropriation  by  the  petitioner  of  the 
right  of  way  for  its  telegraph  line  in  the  manner 
and  upon  the  terms  and  conditions  set  forth  in  its 
petition,  as  heretofore  explained  to  you,  then  it 
will  be  your  duty  to  return  a  verdict  for  the  de- 
fendant for  nominal  damages  only. 
The  Court  modified  said  instruction  by  adding  the 

following  sentence: 

But  by  this  instruction  the  Court  does  not  in- 
tend to  intimate  to  you  in  any  manner  any  view 
which  it  may  entertain  as  to  the  amount  which 
you  should  award  the  defendant  herein. 
The  petitioner  excepts  to  the  giving  by  the  Court 

of  instruction  No.  4,  requested  by  the  defendant, 

which  instruction  was  as  follows: 

You  are  further  instructed  that  there  is  nothing 
in  the  final  decree  to  be  entered  herein  that  im- 
poses any  responsibilities  upon  the  petitioner, 
the  Postal  Telegraph-Cable  Company,  with  refer- 
ence to  the  maintenance  of  any  part  of  the  right 
of  way  of  the  defendant,  but  that  as  far  as  the 
public  is  concerned,  the  same  liability  is  imposed 
upon  the  defendant,  to  care  for,  clear  and  protect 
the  same  as  if  the  petitioner  did  not  occupy  any 
part  thereof.  [113—87] 
The  petitioner  excepts  to  the  giving  by  the  Court 

of  instruction  No.  10,  requested  by  the  defendant, 

which  instruction  was  as  follows: 

You  are  further  instructed  that  under  the  peti- 
tion in  this  case  the  railway  company  will  have 
no  right  to  use  either  the  poles  or  wires  of   the 
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telegraph  company  along  its  right  of  way  without 
making  compensation  to  the  telegraph  company 
therefor. 

Order  Settling  Bill  of  Exceptions. 

The  foregoing  entitled  cause  coming  on  regularly 
for  hearing  before  the  Court  on  this  3d  day  of 
March,  1913,  the  time  duly  designated  by  the  Court 
for  settling  and  certifying  the  bill  of  exceptions 
therein,  the  petitioner  and  the  defendant  now  ap- 
pearing by  their  respective  attorneys  of  record  here- 
in, and  the  said  petitioner  having  within  the  time 
extended  by  stipulation  and  order  of  the  Court  here- 
in for  that  purpose,  duly  proposed  the  foregoing 
as  a  bill  of  exceptions  in  said  action,  and  the  parties 
now  agreeing  to  the  settlement  of  the  foregoing  as 
the  bill  of  exceptions  in  this  action, — 

Now,  therefore,  it  is  by  the  Court  and  the  Judge 
of  said  court  presiding  at  the  trial  of  said  cause, 
ORDERED  and  CERTIFIED  that  the  foregoing  be 
and  the  same  hereby  is  settled  as  the  true  bill  of 
exceptions  in  said  cause,  and  that  said  bill  of  excep- 
tions, together  with  the  exhibits  therein  referred  to 
and  thereto  [114 — 88]  attached  includes  all  the 
material  facts  and  evidence  herein,  and  the  same  is 
hereby  approved,  allowed  and  made  a  part  of  the 
record  herein,  and  the  same  being  so  settled  and  cer- 
tified, it  is  hereby  ordered  to  be  filed  herein  by  the 
clerk. 

CLINTON  W.  HOWARD, 
Judge. 

Indorsed:  Bill  of  Exceptions.  Filed  in  the  IT.  S. 
District  Court,  Western  Dist.  of  Washington.     Mar. 
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3,   lf>13.     Frank    L.   Crosby,   Clerk.     By   E.  M.  L., 
Deputy.    [115—89] 


[Plaintiff's  Exhibit  No.  1.] 

POSTOFFICE  DEPARTMENT. 
WASHINGTON. 

November  6,  1912. 
I.  Charles  P.  Granclfield,  Acting  Postmaster  Gen- 
eral  of  the  United  States  of  America,  certify  that 
the  annexed  is  a  true  copy  of  the  original  acceptance 
filed  August  29,  1904,  in  this  Department. 

In  testimony  whereof  I  have  hereto  set  my  hand 
and  caused  the  seal  of  the  Postoffice  Depart- 
hand  and  caused  the  seal  of  the  Postoffice  Depart- 
ment to  be  affixed,  at  the  City  of  Washington,  the 
day  and  year  above  written. 
[Seal]  C.  P.  GRANDFIELD, 

Acting  Postmaster  General. 

G.  G.  S. 

Case  No.  .     Plaintiff's    Exhibit    1.    United 

States  District  Court,  Western  Dist.  of  Washington, 
P.  T.  &  C.  Co.  vs.  N.  P.  R.  R.  Co.     Filed  11/20/1912. 

FORM  23. 
TO  ALL  WHOM  IT  MAY  CONCERN: 

Be  it  known,  that  the  Postal  Telegraph-Cable 
Company  of  Washington  a  corporate  body  organized 
under  the  laws  of  Washington,  through  its  duly  au- 
thorized officers,  whose  signatures  are  hereto  at- 
tached, does  hereby  accept,  without  reservation,  all 
of  the  restrictions  and  obligations  of  the  Act  of 
Congiess  approved  July  24,  1866,  entitled  "An  Act 
to  aid  in  the  construction  of  telegraph  lines  and  to 
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secure  to  the  Government  the  use  of  the  same  for 
postal,  military,  and  other  purposes."  And  the  said 
company  does  hereby  agree  [116]  that  telegrams 
betwi  en  the  several  Departments  of  the  Govern- 
ment and  their  officers  and  agents  shall  at  all  times 
have  priority  over  all  other  business  in  their  trans- 
mission over  the  lines  of  said  company,  and  that 
the  charges  for  such  telegrams  shall  not  exceed  the 
rates  annually  fixed  by  the  Postmaster  General. 

This  declaration  of  acceptance  is  made  in  order 
that  said  Postal  Telegraph-Cable  Company  of  Wash- 
ington may  be  entitled  to  the  rights  and  privileges 
granted  by  the  Act  of  Congress  aforesaid. 

Done  at  New  York  City  this  22d  day  of  August, 
1904. 

POSTAL      TELEGRAPH-CABLE      COM- 
PANY OF  WASHINGTON. 
By  WM.  H.  BAKER,  President. 
Attest:  CHAS.  P.  BRUCH,  Secretary. 

Postal  Telegraph-Cable    Company    of   Washington 
Incorporated 

1904 

Washington. 

248 

ACCEPTANCE  BY  THE  POSTAL  TELE- 
GRAPH-^CABLE  COMPANY  OP  WASHING- 
TON 

Of  the  obligations  and  restrictions  of  the  Act  of  Con- 
gress approved  July  24,  1866. 
Date:  Aug.  22,  1904. 
Received  Aug.  29,  1904. 
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Address  of  Company : 
CHAS.  P.  BRUCH,  Secretary, 
253  Broadway, 
New  York  City. 
[Indorsed]:    Case    No.         Plaintiff's    Exhibit    1. 
United    States    District    Court,    Weston.    Dfet    of 
Washington.     P.  T.  &  C.  Co.  vs.  N.  P.  R    R    Co 
Filed  11/20/1912.     [117] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  2178. 

POSTAL  TELEGRAPH-CABLE  COMPANY  OF 
WASHINGTON,  a  Corporation, 

Plaintiff  in  Error, 
vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

a  Corporation, 

Defendant  in  Error. 
Assignment  of  Errors. 
Comes  now  Postal  Telegraph-Cable  Company  of 
Washington,  a  corporation,  plaintiff  in  error  in  the 
above  numbered  and  entitled  cause,  and  in  connec- 
tion with  its  petition  for  a  writ  of  error  in  this  cause 
assigns  the  following  errors  which  plaintiff  in  error 
avers  occurred  on  the  trial  thereof,  and  upon  which 
it  relies  to  reverse  the  judgment  entered  herein  as 
appears  of  record: 

I. 
Horace  Middaugh,  witness  on  behalf  of  plaintiff  in 
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error,  having  testified  that  he  had  been  engaged  in 
the  railroad  business  about  twenty-three  years;  that 
he  was  superintendent  of  bridges,  buildings  and 
track,  and  had  charge  of  the  right  of  way  between 
Seattle  and  Sumas,  being  the  right  of  way  involved 
in  this  proceeding,  between  the  years  1889  and 
1899,  inclusive,  and  an  issue  in  said  cause  being  the 
damage,  if  any,  to  the  use  and  operation  of  said 
right  of  way  by  the  defendant  in  error  railway  com- 
pany for  railway  [118]  purposes  by  reason  of 
the  construction,  maintenance  and  operation  of  the 
telegraph  line  by  the  plaintiff  in  error,  as  proposed 
in  its  petition  herein,  the  following  question  was 
propounded  to  said  witness,  to  wit:  "Q.  Mr.  Mid- 
daugh,  from  your  knowledge  of  the  right  of  way  on 
this  line  from  Seattle  to  Sumas,  what  would  you 
say  as  to  whether  the  construction  and  maintenance 
of  a  telegraph  line  would  cause  any  injury  or  dam- 
age to  the  use  and  operation  of  the  right  of  way  of 
the  railroad  company  for  railroad  purposes;  if  so, 
what?"  To  which  question  defendant  in  error  ob- 
jected on  the  ground  that  the  witness  had  not  shown 
himself  to  be  qualified. 

And  plaintiff  in  error  avers  that  the  Court  erred 
in  sustaining  said  objection  and  refusing  to  permit 
the  witness  to  testify  in  answer  to  said  question,  to 
which  ruling  of  the  Court  the  plaintiff  in  error  ex- 
cepted and  its  exception  was  allowed. 

n. 

The  Court  erred  in  permitting  J.  E.  Craver,  wit- 
ness on  behalf  of  defendant  in  error,  to  testify  of 
particular  instances  of  poles  falling  upon  the  rail- 
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way  track  because  they  were  placed  too  close 
thereto,  in  answer  to  the  following  question  pro- 
pounded by  defendant  in  error,  to  wit:  "Q.  Mr. 
Craver,  I  wish  you  would  state  to  the  jury  from  your 
experience  as  an  operating  man,  what,  if  any,  added 
expense  or  embarrassment  there  is  under  which  this 
line  would  be  operated  by  reason  of  the  danger  of 
the  tailing  of  poles  and  the  like — poles  to  be  con- 
structed as  provided  under  this  petition."  Which 
question  was  objected  to  as  incompetent,  irrelevant 
and  immaterial,  and  as  remote,  contingent  and  un- 
certain. The  objection  was  overruled  and  the  ex- 
ception of  plaintiff  in  error  duly  taken  and  allowed. 
[119] 

III. 
The  Court  erred  in  permitting  the  said  witness 
Craver  to  testify  that  it  cost  defendant  in  error  addi- 
tional expense  in  protecting  certain  existing  tele- 
graph poles  on  right  of  way  of  defendant  in  error 
in  doing  certain  work  in  which  the  railway  company 
was  then  engaged  in  answer  to  the  following  ques- 
tion propounded  by  the  defendant  in  error,  to  wit: 
"Q.  Mr.  Craver,  I  wish  you  would  state  to  the  jury, 
in  doing  that  work  that  is  being  done  around  the 
Pilchuck  where  you  are  cutting  out  the  grades  and 
making  a  new  fill,  whether  or  not  in  doing  that 
work,  irrespective  of  the  fact  of  obligations  similar 
to  those  contained  in  this  petition,  if  there  is  any 
added  expense  in  making  your  fills  around  those 
poles  or  making  your  cuts  under  the  poles."  To 
which  plaintiff  in  error  objected  as  irrelevant,  im- 
material and  incompetent,  which  objection  was  over- 
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ruled  and  the  exception  of  plaintiff  in  error  thereto 
duly  allowed. 

IV. 
The  defendant  in  error,  having  introduced  in  evi- 
dence testimony  tending  to  show  special  damage  on 
account  of  the  construction,  maintenance  and  oper- 
ation of  the  proposed  telegraph  line  of  the  plaintiff 
in  error  in  clearing  and  burning  the  brush  on  its 
right  of  way,  in  that  additional  expense  would  be 
involved  in  cutting  the  brush  around  the  telegraph 
poles  and  in  piling  said  brush  and  burning  the  same 
so  as  to  avoid  injury  or  damage  to  the  proposed  tele- 
graph poles  and  wires  of  the  plaintiff  in  error,  the 
said  plaintiff  in  error  sought  to  prove  in  rebuttal, 
by  one  E.  Colburn,  civil  engineer,  a  competent  and 
experienced  witness  acquainted  with  said  right  of 
way,  what  was  the  character  of  the  land  embraced 
[120]  therein  with  respect  to  its  susceptibility  for 
growing  weeds,  grass  and  brush,  and  what,  if  any, 
would  be  the  additional  labor  or  time  required 
in  the  periodical  clearing  of  the  right  of  way  of  brush 
by  reason  of  the  presence  of  the  proposed  telegraph 
poles,  and  sought  to  show  by  said  witness  that  no 
material  additional  labor,  time  or  expense  would  be 
incurred  by  the  defendant  in  error  in  clearing  and 
burning  the  brush  in  said  right  of  way  by  reason 
of  the  presence  of  the  proposed  telegraph  line;  to 
all  of  which  testimony  the  defendant  in  error  ob- 
jected on  the  ground  that  it  was  not  rebuttal,  and 
the  Court  erred  in  sustaining  said  objection,  to 
which  rulings  of  the  Court  the  defendant  in  error 
excepted  and  its  exception  was  allowed. 


vs.  Northern  P<uific  h'/f.  Co.  127 

V. 

The  Court  likewise  erred  in  refusing  to  permit 
the  witness  .1.  J.  Lynch,  a  competent  and  ex- 
perienced person,  to  testify  in  rebuttal  that  the 
cutting  of  brush  on  right  of  way  of  defendant  in 
error  would  require  no  additional  time  or  expense 
because  of  the  presence  of  the  proposed  telegraph 
poles  thereon,  and  erred  in  sustaining  the  objection 
to  said  testimony  on  the  ground  that  the  same  was 
not  rebuttal,  to  which  ruling  of  the  Court  defend- 
ant in  error  excepted  and  its  exception  was  allowed. 
VI. 
The  Court  erred  in  refusing  to  give  instruction 
No.  5  requested  by  the  plaintiff  in  error,  which  re- 
quested instruction  reads  as  follows : 

"As  I  have  already  indicated,  the  right  of  way 
of  the  railway  company  is  owned  and  held  by  it 
solely  for  railroad  purposes.  It  cannot  sell, 
transfer,  encumber  or  use  it  except  as  necessity 
and  convenience  may  demand  for  the  [121] 
proper  operation  of  its  road.  It  can,  therefore, 
have  no  market  value  because  it  cannot  be  placed 
upon  the  market,  either  at  public  or  private  sale. 
In  considering  the  question  of  compensation  to  be 
awarded  to  the  defendant  herein,  you  are  there- 
fore instructed  that  you  are  not  to  consider  any 
evidence  that  may  have  been  introduced  or  any 
knowledge  possessed  by  individual  members  of 
the  jury  bearing  upon  the  market  value  of  the 
right  of  way,  or  any  portion  thereof,  or  of  lands 
adjacent  thereto;  for  in  this  proceeding  you  are 
called   upon   to  consider  only  the  uses   to  which 
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this  right  of  way  is  or  will  be  devoted  by  the  rail- 
way company  on  the  one  hand,  and  the  telegraph 
company  on  the  other,  and  to  determine  to  what 
extent,  if  any,  the  use  of  said  right  of  way  by  the 
railway  company  for  railroad  purposes  will  be 
diminished  or  damaged  by  the  use  which  the  tele- 
graph company,  the  petitioner  herein,  seeks  to 
acquire  in  this  proceeding  for  the  maintenance 
and  operation  of  its  telegraph  line." 

VII. 
Defendant  in  error  having  introduced  testimony 
tending  to  show  that  in  cutting  the  brush  on  the 
right  of  way  it  could  not  be  burned  as  it  fell  because 
of  the  presence  of  the  telegraph  poles  and  wires,  but 
that  additional  labor  and  expense  would  be  required 
in  order  to  pile  the  brush  so  as  to  avoid  injury  and 
damage  to  said  telegraph  poles  and  wires  in  burning 
said  brush,  the  court  erred  in  refusing  to  give  the 
first  paragraph  of  the  6th  instruction  requested  by 
the  plaintiff  in  error,  which  reads  as  follows: 

"You  are  further  instructed  that  the  statutes 
of  the  State  of  Washington  do  not  impose  any  ex- 
press duty  upon  the  defendant  railway  company 
to  cut  or  burn  the  brush  growing  on  its  right  of 
way,  nor  to  keep  the  same  free  from  grass,  weeds, 
brush  or  trees;  neither  does  it  impose  any  such 
express  duty  upon  the  telegraph  company.  If, 
however,  the  defendant  railway  company  does 
clear  its  right  of  way  of  timber,  slashings,  chop- 
pings,  audi  brush,  then  it  is  made  its  duty  under 
the  laws  of  this  state,  as  rapidly  as  the  clearing  or 
cutting   progresses   and   the    weather   conditions 
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permit  or  at  such  times  as  the  forester  or  any  of 
his  assistants,  or  any  fire  warden  may  direct,  to 
obtain  a  permit  and  to  pile  and  burn  the  same  on 
snch  right  of  way."     [122] 
VIII. 
The  Court   erred   in  refusing  to  give  instruction 
jfo.  7  requested  by  the  plaintiff  in  error,  which  re- 
quested instruction  reads  as  follows: 

"You  are  further  instructed  that  if  you  believe 
from  the  evidence  that  the  clearing  of  brush  and 
other  undergrowth  immediately  surrounding  the 
poles  of  the  telegraph  company  would  require 
additional  time  and  expense,  then  the  defendant 
railway  company  will  owe  no  duty  to  the  telegraph 
company  to  cut  or  remove  such  brush  and  under- 
growth, and  it  need  not  incur  such  additional  ex- 
pense unless  you  believe  from  the  evidence  that 
the  cutting  of  such  brush  or  undergrowth  imme- 
diately around  said  telegraph  poles  would  be 
necessary  for  the  safe  and  proper  operation  of 
defendant's  railway  trains  and  business  or  to  pre- 
vent the  spread  of  fires  from  the  said  railway 
across  its  right  of  way  to  adjoining  land." 

IX. 
The  Court  erred  in  refusing  to  give  the  9th  in- 
struction requested  by  plaintiff  in  error,  which  re- 
quested instruction  reads  as  follows: 

"It  will  be  your  duty  to  ascertain  from  the  evi- 
dence in  this  case  what  will  be  just  compensation 
to  the  defendant  company  for  the  actual  damages, 
if  any,  in  the  use  of  its  right  of  way  for  railroad 
purposes,  which  may  be  occasioned  by  the  appro- 
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priation  by  the  petitioner  of  its  proposed  ease- 
ment for  its  telegraph  line;  in  determining  this 
question  you  are  instructed  that  nothing  should 
be  allowed  for  speculative  damages  or  for  such 
remote  or  inappreciable  damages  as  the  imagina- 
tion may  conjure  up. 

You  are  likewise  instructed  that  you  must  not 
consider  any  advantages  or  benefits  which  may 
accrue  to  the  telegraph  company  from  its  use  of 
the  railroad's  right  of  way,  in  the  assessment  of 
damages.  The  railroad  company  can  only  claim 
compensation  for  such  damages  as  will  actually 
result  to  it  in  the  use  of  its  right  of  way  for  rail- 
road purposes,  by  reason  of  the  construction  and 
maintenance  of  the  telegraph  line."     [123] 

X. 
The  Court  erred  in  refusing  to  give  the  10th  in- 
struction   requested   by   plaintiff   in    error,    which 
instruction  reads  as  follows: 

"You  are  further  instructed  that  in  determin- 
ing the  question  of  defendant's  damages  herein, 
it  will  be  your  duty  to  take  into  consideration  the 
nature  and  extent  of  the  easement  which  the  pe- 
titioner, by  the  terms  of  its  petition  filed  herein, 
seeks  to  acquire,  and  likewise  the  stipulations  by 
which  it  has  proposed  to  bind  itself  herein.  These 
descriptions  and  stipulations  will  by  the  decree 
which  will  be  entered  herein  by  the  Court,  bind 
the  petitioner  at  all  times  hereafter  and  will  deter- 
mine and  limit  the  rights  which  it  acquires  by  this 
proceeding.  Among  other  things,  the  petitioner 
binds  itself  that  if  at  any  time  the  defendant  rail- 
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way  company,  or  its  successors  in  interest,  shall 
require  for  railroad  purposes  the  immediate  use 
of  the  land  occupied  by  said  telegraph  line,  then 
and  in  that  event,  upon  reasonable  notice  in  writ- 
ing, it  will,  at  its  own  expense,  remove  its  line  to 
Mime  other  place  to  be  designated  by  the  railway 
company,  adjacent  thereto  on  said  right  of  way, 
so  as  not  to  interfere  with  the  use  of  said  right 
of  way  for  railroad  purposes.  It  likewise  binds 
itself  that  its  telegraph  line  will  not  be  erected 
on  any  bank  or  slope  of  said  right  of  way  without 
the  consent  of  the  railway  company;  and  also, 
that  if  at  any  time,  said  railway  company  shall 
require  its  entire  right  of  way  for  railroad  pur- 
poses at  any  point,  the  petitioner  will,  at  such 
point  or  points,  remove  its  line  entirely  off  the 
right  of  way." 

XI. 
The  Court  erred  in  modifying  the  11th  instruction 
requested  by  the  plaintiff  in  error  and  in  giving  said 
modification  as  a  part  of  its  instruction  to  the  jury. 
Said  instruction  No.  11  was  as  follows: 

"You  are  further  instructed  that  if  upon  careful 
consideration  of  all  the  evidence  in  this  case  and 
of  the  stipulations  made  by  the  telegraph  com- 
pany, the  petitioner  herein,  you  find  that  no  ma- 
terial or  substantial  damage  will  be  suffered 
by  the  railroad  company  in  its  [124]  enjoy- 
ment and  use  of  its  right  of  way  for  railroad 
purposes,  by  reason  of  the  appropriation  by  the 
petitioner  of  the  right  of  way  for  its  telegraph 
line  in  the  manner  and  upon  the  terms  and  condi- 
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tions  set  forth  in  its  petition,  as  heretofore  ex- 
plained to  you,  then  it  will  be  your  duty  to  return 
a  verdict  for  the  defendant  for  nominal  damages 
only." 

The  Court  modified  said  instruction  by  adding  the 
following  sentence: 

"But  by  this  instruction  the  Court  does  not 
intend  to  intimate  to  you  in  any  manner  any  view" 
which  it  may  entertain  as  to  the  amount  which 
you  should  award  the  defendant  herein." 

XII. 
The  Court  erred  in  giving  the  4th  instruction  re- 
quested by  the  defendant  in  error,  which  instruction 
is  as  follows: 

"You  are  further  instructed  that  there  is  noth- 
ing in  the  final  decree  to  be  entered  herein  that 
imposes  any  responsibilities  upon  the  petitioner, 
the  Postal  Telegraph-Cable  Company,  with  refer- 
ence to  the  maintenance  of  any  part  of  the  right 
of  way  of  the  defendant,  but  that  as  far  as  the 
public  is  concerned,  the  same  liability  is  imposed 
upon  the  defendant,  to  care  for,  clear  and  protect 
the  same  as  if  the  petitioner  did  not  occupy  any 
part  thereof." 

XIII. 
The   Court   erred   in  giving   the  10th  instruction 
requested  by  the  defendant  in  error,  which  instruc- 
tion is  as  follows: 

"You  are  further  instructed  that  under  the 
petition  in  this  case  the  railway  company  will 
have  no  right  to  use  either  the  poles  or  wires  of 
the   telegraph    company  along   its  right   of  way 
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without    making  compensation   to  the  telegraph 
company  therefor." 

WHEREFORE,  plaintiff  in  error  prays  that  the 
judgment  of  said  court  he  reversed  and  said  cause 
be  remanded  for  trial. 

HUGHES,  McMICKEN,  DOVELL  &  RAMSEY, 
Attorneys  for  Plaintiff  in  Error.     [125] 
Copy  of  within  Assignment  of  Errors  received 
and  due  service  of  same  acknowledged  this  21st  day 
of  March,  1913. 

C.  H.  WINDERS, 
Atty.  for  Defendant. 

Indorsed:  Assignment  of  Errors.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington. 
Mar.  21,  1913.  Frank  L.  Crosby,  Clerk.  By  E.  M. 
L.,  Deputy.     [126] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  2178. 

POSTAL  TELEGRAPfr-CABLE  COMPANY  OF 
WASHINGTON,  a  Corporation, 

Petitioner, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

a  Corporation, 

Defendant. 

Petition  for  Order  Allowing  Writ  of  Error. 

The  said  petitioner,  Postal  Telegraph-Cable  Com- 
pany of  Washington,  a  corporation,  feeling  itself 
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aggrieved  by  the  judgment  for  damages  entered  in 
said  cause  on  the  3d  day  of  March,  1913,  in  which 
judgment,  and   the  proceedings  leading   up   to  the 
same,  certain  errors  were  committed  to  the  preju- 
dice of  said  petitioner,  which  more  fully  appear  from 
the  assignment  of   errors  which   is  filed   herewith, 
comes  now  and  prays  said  Court  for  an  order  allow- 
ing the  said  petitioner  to  prosecute  a  writ  of  error 
to  the  Honorable  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  for  the  correction  of 
the  errors  complained  of,  under  and  according  to 
the  laws  of  the  United  States  in  that  behalf  made 
and  provided,  and  also  prays  that  an  order  be  made 
fixing  the  amount  of  security  which  the  said  peti- 
tioner shall   give  upon   said   writ   of  error.     And 
further  prays  that  a  transcript  of  the  record,  pro- 
ceedings and  papers  in   this  cause,  duly  authenti- 
cated, may  be  sent  to  the  said  Circuit  Court  of 
Appeals,  and  your  petitioner  will  ever  prav. 
Bated  this  21st  day  of  March,  A.  D.  1913. 
HUGHES,  McMICKEN,  DOVELL  &  RAMSEY, 
Attorneys  for  Petitioner,     |"127] 
Copy  of  within  Petition  for  Order  Allowing  Writ 
of  Error  received  and  due  service  of  same  acknowl- 
edged this  21st  day  of  March,  1913. 

C.  H.  WINDERS, 
Atty.  for  Defendant. 

Indorsed:  Petition  for  Order  Allowing  Writ  of 
Error.  Filed  in  the  U.  S.  District  Court,  Western 
Dist.  of  Washington.  Mar.  21,  1913.  Prank  L. 
Crosby,  Clerk.     By  E.  M.  L.,  Deputy.     [128] 
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In  th<  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  2178. 

POSTAL  TELEGRAPH-CABLE  COMPANY  OF 
WASHINGTON,  a  Corporation, 

Petitioner, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY,  a 

Corporation, 

Defendant. 

Order  Granting  Writ  of  Error  and  Fixing  Amount 
of  Bond. 

This  cause  coming  on  this  day  to  be  heard  in  the 
courtroom  of  said  court  in  the  city  of  Seattle,  Wash- 
ington, upon  the  petition  of  the  petitioner,  Postal 
Telegraph-Cable  Company  of  Washington,,  a  cor- 
poration, herein  filed,  praying  the  allowance  of  a 
writ  of  error  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  together  with  the 
assignment  of  errors,  also  herein  filed,  in  due  time, 
and  also  praying  that  a  transcript  of  the  record  and 
proceedings  and  papers  upon  which  the  judgment 
herein  was  rendered,  duly  authenticated,  may  be 
sent  to  the  said  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  and  that  such  other  and 
further  proceedings  may  be  had  as  may  be  proper 
in  the  premises. 

The  Court  having  duly  considered  the  same  does 
hereby  allow  the  said  writ  of  error  prayed  for,  and 
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it  is  ORDERED  that  the  amount  of  the  cost  bond 
to  be  given  by  said  petitioner  on  such  writ  of  error 
be  and  the  same  hereby  is  fixed  at  the  sum  of  One 
Thousand  Dollars. 

Done  in  open  court  this  21st  day  of  March,  1913. 
EDWARD  E.  CUSHMAN, 
Judge.    [129] 
Copy  of  within  Order  Granting  Writ  of  Error  and 
Fixing  Amount  of  Bond  received,  and  due  service 
of  same  acknowledged  this  21st  day  of  March,  1913. 

C.  H.  WINDERS, 
Atty.  for  Defendant. 
Indorsed:  Order  Granting  Writ  of  Error  and  Fix- 
ing Amount  of  Bond.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Mar.  21,  1913. 
Frank  L.  Crosby,  Clerk.  By  E.  M.  L.,  Deputy. 
[130] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  2178. 

POSTAL  TELEGRAPH-CABLE  COMPANY  OF 
WASHINGTON,  a  Corporation, 

Petitioner, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY,  a 

Corporation, 

Defendant. 
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Cost  Bond. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 

That  we,  Postal  Telegraph-Gable  Company  of 
Washington,  a  corporation,  the  above-named  peti- 
tioner, as  principal,  and  New  England  Casualty 
Company,  a  body  corporate,  duly  incorporated  un- 
der the  laws  of  the  State  of  Massachusetts  and  au- 
thorized to  transact  the  business  of  surety  in  the 
State  of  Washington,  as  surety,  are  held  and  firmly 
bound  unto  the  Northern  Pacific  Railway  Company, 
a  corporation,  the  above-named  defendant,  in  the 
sum  of  One  Thousand  Dollars,  to  be  paid  to  said  de- 
fendant, its  successors  and  assigns,  for  which  pay- 
ment, well  and  truly  to  be  made,  we  bind  ourselves, 
our  and  each  of  our  successors  and  assigns,  jointly 
and  severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this  21st  day  of 
March,  A.  D.  1913. 

THE  CONDITION  OF  THE  ABOVE  OBLIGA- 
TION IS  SUCH  THAT 

WHEREAS  in  the  above  court  and  cause  judg- 
ment for  damages  was  rendered  and  entered  on  the 
3rd  day  of  March,  1913;  and 

WHEREAS,  the  said  petitioner  has  obtained  from 
said  [131]  court  a  writ  of  error  to  reverse  the 
said  judgment  in  said  action  and  a  citation  directed 
to  the  defendant  is  about  to  be  issued  citing  and  ad- 
monishing it  to  be  and  appear  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  to 
be  held  at  San  Francisco,  in  the  State  of  California; 
NOW,  THEREFORE,  if  the  said  petitioner,  Pos- 
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tal  Telegraph-Cable  Company  of  Washington,  a  cor- 
poration, shall  prosecute  the  said  writ  of  error  to 
effect,  and  shall  answer  all  costs  that  may  be 
awarded  against  it  if  it  fail  to  make  its  plea  good, 
then  the  above  obligation  to  be  void;  otherwise  to 
remain  in  full  force  and  effect. 

POSTAL      TELEGRAPH-CABLE      COM- 
PANY OP  WASHINGTON, 

By  J.  J.  DUNNE,     [Seal] 
Its  Agent. 
By    HUGHES,    McMICKEN,    DOVELL    & 
RAMSEY, 

Its  Attorneys. 
NEW  ENGLAND  CASUALTY  COMPANY. 
[Seal]  By  C.  M.  SEELEY, 

Atty.  in  Pact. 
SEELEY  &  CO., 
By  N.  BURSCHER, 
General  Agent. 
The  sufficiency  of  the  surety    on    the    foregoing 
bond  approved  by  me  this  21st  day  of  March,  A.  D. 
1913. 

EDWARD  E.  CUSHMAN, 
Judge  of  said  Court. 
Copy  of  within  Cost  Bond  received,  and  due  serv- 
ice of  same  acknowledged  this  21st  day  of  March, 
1913. 

C.  H.  WINDERS, 
Atty.  for  Defendant.     [132] 

Indorsed:  Cost  Bond.     Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Mar.  21,  1913. 
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Frank  L.  Crosby,    Clerk.     By    E.    M.    L.,   Deputy. 
[133] 


In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

No.  2178. 

POSTAL  TELEGRAPH-CABLE  COMPANY  OF 
WASHINGTON,  a  Corporation, 

Plaintiff  in  Error, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY,  a 

Corporation, 

Defendant  in  Error. 
Writ  of  Error  [Copy]. 
United  States  of  America, — ss. 
The  President  of  the  United  States  of  America  to 
the  Judges  of  the  District  Court  of  the  United 
States,  for  the  Western  District  of  Washington, 
Northern  Division,  Greeting: 
Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  for  damages  of  the 
plea  which  is  in  the  said  District  Court  before  you, 
or  some  of  you,  between  the  Postal  Telegraph-Cable 
Company  of  Washington,  a  corporation,  petitioner, 
and  Northern  Pacific  Railway  Company,  a  corpora- 
tion, defendant,  a  manifest  error  hath  happened,  to 
the  great  damage  of  the  said  Postal  Telegraph-Cable 
Company  of  Washington,  a  corporation,  petitioner, 
as  is  said  and  appears  by  the  complaint,  we  being 
willing  that  such  error,  if  any  hath  been,  should  be 
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duly  corrected  and  full  and  speedy  justice  done  to 
the  party  aforesaid,  in  this  behalf,  do  command  you, 
if  any  judgment  be  therein  given,  that  then,  under 
your  seal,  distinctly  and  openly  you  send  the  rec- 
ord and  proceedings  aforesaid,  with  all  things  con- 
cerning the  same  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  at  the  courtrooms 
of  said  court  in  the  city  [134]  of  San  Francisco, 
in  the  State  of  California,  together  with  this  writ, 
so  that  you  have  the  same  at  the  said  place  in  the 
said  Circuit  Court  of  Appeals,  to  be  then  and  there 
held  on  the  19th  day  of  April,  1913,  that  the  record 
and  proceedings  aforesaid  being  inspected,  the  said 
Circuit  Court  of  Appeals  may  cause  further  to  be 
done  therein  to  correct  that  error,  what  of  right  and 
according  to  the  laws  and  customs  of  the  United 
States  ought  to  be  done. 

WITNESS  the  Honorable  EDWARD  D.  WHITE, 
Chief  Justice  of  the  Supreme  Court  of  the  United 
States,  this  21st  day  of  March,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  thirteen,  and 
of  the  Independence  of  the  United  States  the  one 
hundred  and  thirty-seventh. 

[Seal]  FRANK  L.  CROSBY. 

Clerk  of  said  District  Court  of  the  United  States, 
for  the  Western  District  of  Washington. 

The  foregoing  writ  is  hereby  allowed. 

EDWARD  E.  CUSHMAN. 
United  States  District  Judge  for  the  Western  Dis- 
trict of  Washington. 

Received  copy    of  the    foregoing    writ    of    error 
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lodged  with  me  for  defendant  in  error  this  21st  day 
of  March,  1913. 

[Seal]  FRANK  L.  CROSBY, 

Clerk  of  the  United  States  District  Court  for  the 
Western  District  of  Washington.     [135] 
Copy  of  within  Writ  of  Error  received,  and  due 
service  of   same    acknowledged    this    21st    day    of 
March,  1913. 

C.  H.  WINDERS, 
Atty.  for  Defendant  in  Error. 

Indorsed:  Writ  of  Error.  Filed  in  the  U.  S.  Dis- 
trict Court,  Western  Dist.  of  Washington.  Mar.  21, 
1913.  Frank  L.  Crosby,  Clerk.  By  E.  M.  L.,  Dep- 
uty.    [136] 


In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

No.  2178. 

POSTAL  TELEGRAPH-CABLE  COMPANY  OF 
WASHINGTON,  a  Corporation, 

Plaintiff  in  Error, 
vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY,  a 

Corporation, 

Defendant  in  Error. 
Citation  on  Writ  of  Error  [Copy], 

United  States  of  America, — ss. 
To  Northern  Pacific  Railway  Company,  a  Corpora- 
tion, Greeting: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  term  of  the  United  States  Circuit  Court 
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of  Appeals  for  the  Ninth  Circuit,  to  be  holden  in  the 
City  of  San  Francisco,  State  of  California,  on  the 
19th  day  of  April,  1913,  pursuant  to  a  writ  of  error 
filed  in  the  clerk's  office  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  Washing- 
ton, Northern  Division,  wherein  Postal  Telegraph- 
Cable  Company  of  Washington,  a  corporation,  is 
plaintiff  in  error,  and  you  are  defendant  in  error,  to 
show  cause,  if  any  there  be,  why  the  judgment  in 
the  said  writ  of  error  mentioned  should  not  be  cor- 
rected and  speedy  justice  should  not  be  done  to  the 
parties  in  that  behalf. 
Dated  the  21st  day  of  March,  A.  D.  1913. 
EDWARD  E.  CUSHMAN, 
United  States  District  Judge,  for  the  Western  Dis- 
trict of  Washington.     [137] 
[Seal]     Attest:  FRANK  L.  CROSBY, 

Clerk  of  said  United  States  District  Court  for  the 
Western  District  of  Washington. 

By , 

Deputy. 
Copy  of  within  Citation  received,  and  due  service 
of  same  acknowledged  this  21st  day  of  March,  1913. 

C.  H.  WINDERS, 
Atty.  for  Defendant  in  Error. 

Indorsed:  Citation.  Filed  in  the  U.  S.  District 
Court,  Western  District  of  Washington,  Mar.  21, 
1913.  Frank  L.  Crosby,  Clerk.  By  E.  M.  L.,  Dep- 
uty.    [138] 
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/»  th<  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  2178. 

POSTAL  TELEGRAPH-CABLE  COMPANY  OF 
WASHINGTON,  a  Corporation, 

Petitioner, 
vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY,  a 

Corporation, 

Defendant. 
Stipulation  as  to  Record. 
IT   IS   HEREBY   STIPULATED,    between   the 
parties  hereto,  that  the  Clerk  of  this  Court  in  mak- 
ing up  his  return  to  the  writ  of  error  herein  shall 
include  therein  the  following: 
Petition,  filed  May  27,  1912. 

Summons  with  return  thereon,  filed  May  28,  1912. 
Appearance  of  defendant,  filed  June  10,  1912. 
Order  adjudicating  necessity,  filed  June  17,  1912. 
Verdict,  filed  November  22,  1912. 
Cost  bill,  filed  November  25,  1912. 
Motion  for  new  trial,  filed  December  17,  1912. 
Order  denying  motion  for  new  trial,  filed  February 

19,  1913. 
Judgment,  filed  March  3,  1913. 
Bill  of  exceptions,  filed  March  3,  1913,  with  pet'r's 
Ex.  1. 

Assignment  of  errors,  filed  March  21,  1913. 
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Petition  for  order  allowing  writ  of  error,  filed  March 

21,  1913. 
Order  granting  writ  of  error  and  fixing  amount  of 

bond,  filed  March  21,  1913.     [139] 
Cost  bond,  filed  March  21,  1913. 
Writ  of  error,  filed  March  21,  1913. 
Writ  of  error  (copy  lodged  with  Clerk),  filed  March 

21,  1913. 
Citation  and  acceptance    of   service    thereon,   filed 

March  21,  1913. 
Stipulation  as  to  record,  filed  April  3d,  1913. 

Which  comprise  all  the  papers,  exhibits,  deposi- 
tions and  other  proceedings  which  are  necessary  to 
the  hearing  of  said  cause  upon  such  writ  of  error  in 
the  United  States  Circuit  Court  of  Appeals,  and  that 
no  other  papers  or  proceedings  than  those  above 
mentioned  need  be  included  by  the  clerk  of  said 
court  in  making  up  his  return  to  said  writ  of  error 
as  a  part  of  such  record. 

Dated:  April  1st,  1913. 
HUGHES,  McMICKEN,  DOVELL  &  RAMSEY, 

Attorneys  for  Petitioner. 

C.  H.  WINDERS, 
Attorney  for  Defendant. 

Indorsed:  Stipulation  as  to  Record.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington. 
Apr.  3,  1913.  Frank  L.  Crosby,  Clerk.  By  E.  M. 
L.,  Deputy.     [140] 
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[Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record,  etc.] 

In  the  District  Court  of  the  United  States  for  the 
Western.  District  of  Washington,  Northern  Di- 
vision. 

No.  2178. 
POSTAL  TELEGRAPH-CABLE  COMPANY  OF 
WASHINGTON,  a  Corporation, 

Petitioner, 
vs. 
NORTHERN  PACIFIC  RAILWAY  COMPANY,  a 
Corporation, 

Defendant. 

United  States  of  America, 

Western  District  of  Washington,— ss. 

I,  Frank  L.  Crosby,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  the  foregoing  140  type- 
written pages,  numbered  from  1  to  140,  inclusive,  to 
be  a  full,  true,  correct  and  complete  copy  of  so  much 
of  the  record,  papers,  exhibits,  depositions  and  other 
proceedings  in  the  above  and  foregoing  entitled 
cause  as  are  necessary  to  the  hearing  of  said  cause 
on  Writ  of  Error  therein  in  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  and  as 
is  stipulated  for  by  counsel  of  record  herein,  as  the 
same  remain  of  record  and  on  file  in  the  office  of  the 
Clerk  of  said  District  Court  and  that  the  same  con- 
stitute the  record  on  return  to  said  Writ  of  Error 
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herein  from  the  judgment  of  said  United  States  Dis- 
trict Court  for  the  Western  District  of  Washington 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

I  further  certify  the  following  to  be  a  full,  true 
and  correct  statement  of  all  expenses,  costs,  fees 
and  charges  incurred  and  paid  in  my  office  by  or  on 
behalf  of  the  plaintiff  in  error  for  [141]  the  prep- 
aration and  certification  of  the  typewritten  tran- 
script of  record  issued  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  in  the  above- 
entitled  cause,  to  wit: 

Clerk's  fee  (Sec.  828,  R.  S.  U.  S.,  as  Amended 
by  Sec.  6,  Act  of  March  2,  1905)  for  mak- 
ing transcript  of  the  record  for  printing 

purposes,  366  folios  at  20c  per  folio $73.20 

Certificate  to  certified   copy  of  typewritten 

transcript  of  record 30 

Seal  to  said  certificate 40 


$73.90 
I  hereby  certify  that  the  above  cost  for  preparing 

and  certifying  record  amounting  to  $73.90  has  been 

paid  to  me  by  Messrs.  Hughes,  McMicken,  Dovell  & 

Ramsey,  attorneys  for  petitioner. 

I  further  certify  that  I  hereto  attach  and  herewith 

transmit  the  original  Writ  of  Error  and    original 

Citation  issued  in  this  cause. 
IN  WITNESS  WHEREOF  I  have  hereto  set  my 
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hand  and  affixed  the  seal  of  said  District  Court  at 
Seattle,  in  said  District,  this  11th  day  of  April,  1913. 
[Seal]  FRANK  L.  CROSBY, 

Clerk. 
By  Ed.  M.  Lakin, 
Deputy.     [142] 


///  the  United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 

No.  2178. 

POSTAL  TELEGRAPH-CABLE  COMPANY  OF 
WASHINGTON,  a  Corporation, 

Plaintiff  in  Error, 
vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY,  a 

Corporation, 

Defendant  in  Error. 

Writ  of  Error  [Original]. 

United  States  of  America, — ss. 
The  President  of  the  United  States  of  America  to 
the  Judges  of  the  District  Court  of  the  United 
States,  for  the  Western  District  of  Washing- 
ton, Northern  Division,  Greeting: 
Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  for  damages    of  the 
plea  which  is  in  the  said  District  Court  before  you, 
or  some  of  you,  between  the  Postal  Telegraph-Cable 
Company  of  Washington,  a  corporation,  petitioner, 
and  Northern  Pacific  Railway  Company,  a  corpora- 
tion, defendant,  a  manifest  error  hath  happened,  to 
the  great  damage  of  the  said  Postal  Telegraph-Cable 
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Company  of  Washington,  a  corporation,  petitioner, 
as  is  said  and  appears  by  the  complaint,  we  being 
willing  that  such  error,  if  any  hath  been,  should  be 
duly  corrected  and  full  and  speedy  justice  done  to 
the  party  aforesaid,  in  this  behalf,  do  command  you, 
if  any  judgment  be  therein  given,  that  then,  under 
your  seal,  distinctly  and  openly,  you  send  the  record 
and  proceedings  aforesaid,  with  all  things  concern- 
ing the  same  [143]  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  at  the  court- 
rooms of  said  court  in  the  city  of  San  Francisco,  in 
the  State  of  California,  together  with  this  writ,  so 
that  you  have  the  same  at  the  said  place  in  the  said 
Circuit  Court  of  Appeals,  to  be  then  and  there  held 
on  the  19th  day  of  April,  1913,  that  the  record  and 
proceedings  aforesaid  being  inspected,  the  said  Cir- 
cuit Court  of  Appeals  may  cause  further  to  be  done 
therein  to  correct  that  error,  what  of  right  and  ac- 
cording to  the  laws  and  customs  of  the  United  States 
ought  to  be  done. 

WITNESS  the  Honorable  EDWARD  D.  WHITE, 
Chief  Justice  of  the  Supreme  Court  of  the  United 
States,  this  21st  day  of  March,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  thirteen,  and 
of  the  Independence  of  the  United  States  the  one 
hundred  and  thirty-seventh. 

[Seal]  FRANK  L.  CROSBY, 

Clerk  of  said  District  Court  of  the  United  States, 
for  the  Western  District  of  Washington. 

The  foregoing  writ  is  hereby  allowed. 

EDWARD  E.  CUSHMAN, 
United  States  District  Judge  for  the  Western  Dis- 
trict of  Washington. 
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Received  copy  of  the  foregoing  writ  of  error 
lodged  with  me  for  defendant  m  error  this  21st  day 
Of  March,  1913. 

[Seal]  FRANK  L.  CROSBY, 

Clerk  of  United  States  District  Court  for  the  West- 
ern District  of  Washington.     [144] 
Copy  of  within  Writ  of  Error  received,  and  due 
service    of  same   acknowledged    this    21st    day    of 
March,  1913. 

C.  H.  WINDERS, 
Atty.  for  Defendant  in  Error.     [145] 

Indorsed:    Original.     No.  .    Da    the    United 

States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. Postal  Telegraph-Cable  Company  of  Wash- 
ington, a  Corporation,  Plaintiff  in  Error,  vs.  North- 
ern Pacific  Railway  Company,  a  Corporation,  De- 
fendant in  Error.  Writ  of  Error.  Filed  in  the  U. 
S.  District  Court,  Western  Dist.  of  Washington. 
Mar.  21,  1913.  Frank  L.  Crosby,  Clerk.  By  E.  M. 
L.,  Deputy. 


In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

No.  2178. 

POSTAL  TELEGRAPH-CABLE  COMPANY  OF 
WASHINGTON,  a  Corporation, 

Plaintiff  in  Error, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY,  a 

Corporation, 

Defendant  in  Error. 
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Citation  [on  Writ  of  Error— Original]. 

United  States  of  America, — ss. 
To  Northern  Pacific  Railway  Company,  a  Corpora- 
tion, Greeting: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  term  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  to  be  holden  in 
the  city  of  San  Francisco,  State  of  California,  on  the 
19th  day  of  April,  1913,  pursuant  to  a  writ  of  error 
filed  in  the  clerk's  office  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  Washing- 
ton, Northern  Division,  wherein  Postal  Telegraph- 
Cable  Company  of  Washington,  a  corporation,  is 
plaintiff  in  error,  and  you  are  defendant  in  error,  to 
show  cause,  if  any  there  be.  why  the  judgment  in 
the  said  writ  of  error  mentioned  should  not  be  cor- 
rected and  speedy  justice  should  not  be  done  to  the 
parties  in  that  behalf. 

Dated  the  21st  day  of  March.  A.  D.  1913. 

EDWARD  E.  CUSHMAN, 
United  States  District  Judge,  for  the  Western  Dis- 
trict of  Washington.     [146] 
[Seal]  Attest:  FRANK  L.  CROSBY, 

Clerk  of  said  United  States  District  Court  for  the 
Western  District  of  Washington. 

By , 

Deputy.     [147] 
Copy  of  within  Citation  received,  and  due  service 
of  same  acknowledged  this  21st  day  of  March,  1913. 

C.  H.  WINDERS, 
Atty.  for  Defendant  in  Error.     [148] 


vs.  Northern  Pacific  Ry.  Co.  151 

Indorsed:    Original.     No.  .     In    the    United 

States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. Postal  Telegraph-Cable  Company  of  Wash- 
ington, a  Corporation,  Plaintiff  in  Error,  vs.  North- 
ern Pacific  Railway  Company,  a  Corporation,  De- 
fendant in  Error.  Citation.  Filed  in  the  U. 
S.  District  Court,  Western  Dist.  of  Washington. 
Mar.  21,  1913.  Frank  L.  Crosby.  Clerk.  By  E.  M. 
L.,  Deputy. 


Indorsed:  No.  2268.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Postal 
Telegraph-Cable  Company  of  Washington,  a  Cor- 
poration, Plaintiff  in  Error,  vs.  Northern  Pacific 
Railway  Company,  a  Corporation,  Defendant  in  Er- 
ror. Transcript  of  Record.  Upon  Writ  of  Error  to 
the  United  States  District  Court  of  the  Western 
District  of  Washington,  Northern  Division. 
Filed  April  16,  1913. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 
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IN  THE 

Hnitei*  States  (dtrririt  Olourt  of  Appeals 

FOR  THE  NINTH   CIRCUIT 
No.  2268. 

POSTAL  TELEGRAPH-CABLE 
COMPANY  OF  WASHINGTON, 
a  Corporation,     p^.f  .%  ^^ 

vs. 

NORTHERN  PACIFIC  RAILWAY 
COMPANY,  a  Corporation, 

Defendant  in  Error. 

Upon  Writ  of  Error  to  the  United  States  District  Court 

for  the  Western  District  of  Washington, 

Northern  Division. 


BRIEF   OF   PLAINTIFF   IN   ERROR 


STATEMENT  OF  THE  CASE. 

This  is  a  proceeding  instituted  under  the  emi- 
nent domain  laws  of  the  State  of  Washington.  In 
order  that  the  statement  of  the  case  may  be  ren- 
dered entirely  clear  and  the  questions  arising  upon 
this  writ  of  error  be  better  understood,  we  deem  it 


advisable  to  first  set  forth  the  provisions  of  the  Con- 
stitution and  statutes  of  the  State  of  Washington 
applicable  thereto. 

Section  19  of  Art.  XII  of  the  Constitution  is  as 
follows : 

"Any  association  or  corporation,  or  the  les- 
sees or  managers  thereof,  organized  for  the 
purpose,  or  any  individual,  shall  have  the  right 
to  construct  and  maintain  lines  of  telegraph 
and  telephone  within  this  state,  and  said  com- 
panies shall  receive  and  transmit  each  other's 
messages  without  delay  or  discrimination,  and 
all  of  such  companies  are  hereby  declared  to 
be  common  carriers  and  subject  to  legislative 
control.  Railroad  corporations  organized  or 
doing  business  in  this  state  shall  allow  telegraph 
and  telephone  corporations  and  companies  to 
construct  and  maintain  telegraph  lines  on  and 
along  the  rights-of-way  of  such  railroads  and 
railroad  companies,  and  no  railroad  corporation 
organized  or  doing  business  in  this  state  shall 
allow  any  telegraph  corporation  or  company 
any  facilities,  privileges,  or  rates  for  transpor- 
tation of  men  or  material  or  for  repairing  their 
lines  not  allowed  to  all  telegraph  companies. 
The  right  of  eminent  domain  is  hereby  extended 
to  all  telegraph  and  telephone  companies.  The 
legislature  shall,  by  general  law  of  uniform 
operation,  provide  reasonable  regulations  to 
give  effect  to  this  section." 


The  firsl  Legislature  of  the  State  passed  a  law 
to  give  effect  to  the  above  provision  of  the  Consti- 
tution (Laws  of  1890,  p.  292).  The  provisions  of 
this  statute  are  embodied  in  the  following  sections 
of  Vol.  2  of  RemiBgton  &  Ballinger's  Annotated 
Codes  and  Statutes  of  Washington : 

"§  9300.  The  right  of  eminent  domain  is 
hereby  extended  to  all  telegraph  and  telephone 
corporations  and  companies  organized  or  do- 
ing business  in  the  state." 

"§  9302.  Every  railroad  operated  in  this 
state,  and  carrying  freight  and  passengers  for 
hire,  or  doing  business  in  this  state,  is  and  shall 
be  designated  a  'post  road,'  and  the  corporation 
or  company  owning  the  same  shall  allow  tele- 
graph and  telephone  companies  to  construct 
and  maintain  telegraph  and  telephone  lines  on 
and  along  the  right  of  way  of  such  railroad." 

"§  9303.  No  railroad  corporation  or  com- 
pany organized  or  doing  business  in  this  state 
shall  allow  any  telegraph  or  telephone  com- 
pany, or  any  individual,  any  facilities,  privi- 
leges or  rates  for  transportation  of  men  or  ma- 
terial, or  for  repairing  their  lines,  not  allowed 
to  all  telegraph  and  telephone  companies  and 
individuals." 

"§  9314.  Any  telegraph  or  telephone  corpor- 
ation or  company,  or  the  lessees  thereof,  doing 
business  in  this  state,  shall  have  the  right  to 
construct  and  maintain  all  necessary  lines  of 


telegraph  or  telephone  for  public  traffic  along 
and  upon  any  public  road,  street,  or  highway, 
along  or  across  the  right  of  way  of  any  rail- 
road corporation,  and  may  erect  poles,  piers, 
or  abutments  for  supporting  insulators,  wires, 
and  other  necessary  fixtures  of  their  lines,  in 
such  manner  and  at  such  points  as  not  to  incom- 
mode the  public  use  of  the  railroad  or  highway, 
or  interrupt  the  navigation  of  the  waters:  Pro- 
vided that  when  the  right  of  ivay  of  such  cor- 
poration has  not  been  acquired  by  or  through 
any  grant  or  donation  from  the  United  States, 
or  this  State,  any  county,  city,  or  town  therein, 
then  the  right  to  construct  and  maintain  such 
lines  shall  be  secured  only  by  the  exercise  of  the 
rigid  of  eminent  domain,  as  provided  by  law: 
Provided  further,  that  where  the  right  of  way, 
as  herein  contemplated,  is  within  the  corporate 
limits  of  any  incorporated  city,  the  consent  of 
the  city  council  thereof  shall  be  first  obtained 
before  such  telegraph  or  telephone  lines  can 
be  erected  thereon." 

"§  9318.  In  case  of  the  refusal  or  neglect 
of  any  railroad  company  or  corporation  to 
comply  with  the  provisions  of  section  9302,  said 
company  or  corporation  shall  be  liable  for 
damages  in  the  sum  of  not  less  than  one  thous- 
and dollars  nor  more  than  five  thousand  dollars 
for  each  offense,  and  one  hundred  dollars  per 
day  during  the  continuance  thereof." 


The  statutes  of  the  State  providing  the  mode  of 
exercising  the  right  of  eminent  domain  are,  so  far 
as  material  t«»  a  proper  understanding  of  the  case, 
contain,,!  in  the  following  sections  of  Vol.  1  of 
Remington  &  Ballinger's  Annotated  Codes  and 
Statutes  of  Washington : 

§921  provides,  in  substance,  that  any  corporation 
authorized   by  law  to  appropriate  land,   etc.,  may 
present  to  the  Superior  Court  of  the  proper  coun- 
ty a  petition,  describing  with  reasonable  certainty 
the  premises  or  other  property  sought  to  be  appro- 
pnated,  and  praying  that  a  jury  be  impaneled  to  as- 
certain and  determine  the  compensation  to  be  made 
in  money,  irrespecti-  of  any  benefit  from  anv  im- 
provement proposed  by  the  corporation  exercising 
the  right,  for  the  taking  or  injuriously  affecting 
such  lands,  premises  or  other  property,  or  that  in 
case  a  jury  be  waived  that  the  compensation  be  then 
ascertained  and  determined  by  the  court. 

§922  provides  for  the  giving  of  notice  and  the 
contents  thereof.  §925  provides  that  at  the  time  and 
place  appointed  for  hearing  said  petition  the  court, 
or  a  judge  thereof,  shall,  if  satisfactory  proof  be' 
furnished  that  the  contemplated  use  is  really  a 
public  use,  enter  an  order  adjudicating  necessity 
and  directing  the  summoning  of  a  jury  to  ascertain 
the  compensation  to  be  paid.  §926  provides  for  the 
hearing  before  the  court  and  a  jury,  and  that  the 
jury  shall  ascertain  and  determine  the  award  or 
amount  of  damages  to  be  paid  the  owner  for  the 


taking  or  injuriously  affecting  of  the  premises  for 
the  purpose  of  the  enterprise,  irrespective  of  any 
benefit  from  any  improvement  proposed  thereby.  It 
further  provides  that  "upon  the  trial  witnesses 
may  be  examined  in  behalf  of  either  party  to  the 
proceedings  as  in  civil  actions;"  and  that  upon  the 
verdict  of  the  jury  judgment  shall  be  entered  for 
the  amount  of  the  damages  awarded.  And  it  further 
provides  that  in  case  a  jury  is  waived,  the  compen- 
sation shall  be  ascertained  and  determined  by  the 
court  or  a  judge  thereof;  and  that  the  proceedings 
shall  be  the  same  as  in  trials  of  an  issue  of  fact  by 
the  court.  §927  provides  that  "at  the  time  of  ren- 
dering judgment  for  damages,  whether  upon  default 
or  trial,  if  not  paid  at  the  time  of  rendering  such 
judgment,  the  court,  or  judge  thereof,  shall  also  en- 
ter a  judgment  or  decree  of  appropriation  of  the 
land,  real  estate,  premises,  right  of  way,  or  other 
property  sought  to  be  appropriated,"  etc.  §931  pro- 
vides that  either  party  may  appeal  from  the  judg- 
ment for  damages  and  that  such  appeal  may  bring 
before  the  appellate  court  the  propriety  and  just- 
ness of  the  amount  of  damages. 

The  plaintiff  in  error  is  engaged  in  the  telegraph 
business,  with  connecting  telegraph  lines  throughout 
the  United  States  of  America  and  Dominion  of 
Canada  and  with  cable  connections  throughout  the 
world,  and  owns  and  operates,  among  other  tele- 
graph lines,  a  line  of  telegraph  poles  and  wires  along 
and  upon  the  right  of  way  of  the  defendant  North- 


em  Pacific  Railway  Company  from  the  intersection 
of  Evanston  Street  in  the  City  of  Seattle  northward 
to  the  international  boundary  line  at  the  town  of 

Sumas. 

This  telegraph  line  was  constructed  and  has  been 
maintained  under  and  by  virtue  of  a  written  con- 
tract entered  into  by  and  between  the  predecessors 
in  interest  of  the  plaintiff  in  error  and  of  the  de- 
fendant in  error  on  the  17th  of  February,  1888; 
and  said  contract  by  its  terms  expired  on  the  17th 
of  February,  1913.  Before  the  expiration  of  said 
contract  the  plaintiff  in  error  endeavored  to  secure 
by  contract  the  perpetual  right  and  privilege  of  con- 
structing, reconstructing,  maintaining  and  operat- 
ing its  said  telegraph  line  on,  upon,  over  and  across 
the  said  right  of  way  of  the  defendant  Railway  Com- 
pany, but  said  Railway  Company  refused  to  give  its 
consent  for  said  right  and  privilege  and  refused  to 
agree  upon  the  compensation  to  be  paid  therefor. 
Thereupon,  plaintiff  in  error  filed  its  petition  in 
this  cause,  on  the  27th  of  May,  1912,  in  pursuance 
of  the  provisions  of  the  foregoing  statutes. 

After  setting  out  the  foregoing  matters  and  the 
necessary  jurisdictional  facts,  the  petition  described 
the  right  of  way  of  the  defendant  Railway  Com- 
pany and  the  general  character  and  location  of  the 
telegraph  line  to  be  constructed  and  maintained 
upon  said  right  of  way;  and,  among  other  things, 
the  following  averments  are  set  forth  in  this  peti- 
tion : 
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"Its  poles  to  be  erected  as  near  the  outer 
edge  of  said  right  of  way  as  circumstances  will 
permit,  and  in  such  position  as  not  to  interfere 
with  the  operation  or  safety  of  trains  or  with 
the  use  of  the  right  of  way  by  said  railway  com- 
pany or  its  lessees,  for  its  or  their  own  pur- 
poses; *  *  *  that  said  line  is  now  and  will  at 
all  times  hereafter  be  constructed  and  recon- 
structed of  the  best  material  and  by  the  most 
approved  methods  of  construction,  and  will 
consist  of  a  single  line  of  poles  not  less  than 
twenty  (20)  nor  more  than  thirty  (30)  feet  in 
length,  including  length  underground,  except  at 
highways  or  where  obstructions  exist,  where 
the  poles  will  be  of  such  a  height  as  may  be 
required  by  statute,  or  necessary  because  of  phy- 
sical conditions  existing,  or  to  protect  other 
wires  or  structures  rightfully  upon  the  said 
right  of  way;  that  the  poles  will  be  about  ten 
(10)  inches  in  diameter  at  the  base,  planted 
from  four  (4)  to  eight  (8)  feet  in  the  ground, 
according  to  the  length  of  the  poles,  and  in  such 
positions  upon  said  right  of  way  as  safe  and 
proper  construction  permit;  the  poles  to  be 
placed  upon  that  portion  of  said  right  of  way 
between  a  line  five  feet  from  the  outer  edge 
thereof  and  a  line  twenty-five  feet  from  the 
center  of  the  main  track,  except  where  the  right 
of  way  may  be  less  than  sixty  feet  in  width,  or 
where  the  location  of  the  main  track  upon  the 
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cighl  of  way,  or  the  location  of  buildings,  tracks 
or  other  improvements  ox  obstructions  upon 
the  righl  of  way  may  make  it  impossible  to 
place  the  poles  upon  thai  portion  of  the  right  of 
way  above  described,  in  which  event  the  poles 
will  be  placed  upon  the  most  practicable  re- 
maining portion  of  the  right  of  way  consistent 
with  the  safe  and  proper  construction  of  said 
telegraph  line,  such  portion  of  said  right  of 
way  to  he  designated  hy  said  railway  company 
or  its  lessees,  so  as  not  to  interfere  with  the 
ordinary  travel  or  use  of  said  railroad;  that 
the  poles  will  be  set  about  one  hundred  and 
sixty-five  (165)  feet  apart,  making  a  total  of 
thirty-two  (32)  to  thirty-five  (35)  poles  to  the 
mile,  excepting  at  sharp  angles,  where  there 
may  be  not  less  than  seventy-five  (75)  feet 
apart,  and  around  curves,  where  they  may  be 
from  one  hundred  and  seventeen  (117)  to  one 
hundred  and  thirty-one  (131)  feet  apart;  the 
poles  to  be  equipped  with  cross-arms  about  ten 
feet  long,  at  or  near  the  top  of  the  poles,  fas- 
tened at  about  the  middle  of  the  cross-arms  to 
the  poles,  and  along  and  upon  said  cross-arms 
or  poles,  or  upon  said  cross-arms  and  poles,  will 
be  strung  a  sufficient  number  of  wires  to  tran- 
sact such  business  as  will  be  given  to  the  tele- 
graph company  by  the  United  States  Govern- 
ment and  the  public.  That  said  line  of  poles 
and  wires  will  be  so  constructed,  maintained 
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and  operated  as  not  to  interfere  with  the  ordin- 
ary travel  or  use  of  said  railroad." 

Said  petition  also  contains  the  following  express 
stipulations : 

"This  petitioner  further  avers  that  the  only 
lands  that  will  be  actually  taken  or  occupied  by 
it  by  virtue  of  this  proceeding  will  be  about  one 
square  foot  for  each  pole;  that  the  space  be- 
tween the  poles  and  under  the  wires  can  be  used 
by  said  railway  company  or  its  lessees  for  all 
purposes  for  which  it  has  heretofore  been 
used;  that  wherever  it  becomes  necessary  for 
said  telegraph  line  to  cross  said  right  of  way 
the  said  crossing  will  be  made  by  having  its 
poles  at  such  crossing  so  erected  and  its  wires 
so  insulated  and  strung  so  high  above  said 
railroad  track  as  to  prevent  any  injury  to  or 
interference  with  the  employees  or  property  of 
the  said  railway  company;  and  this  petitioner 
further  stipulates  that  its  said  telegraph  line 
will  not  interfere  with  any  other  telegraph  or 
telephone  line  now  rightfully  upon  said  right 
of  way.  That  if  at  any  time  the  said  railway 
company,  it  successors  or  lessees,  shall  require 
for  railroad  purposes  the  immediate  use  of  any 
of  the  land  occupied  by  said  telegraph  line,  then 
and  in  that  event,  upon  reasonable  notice  in 
writing,  this  petitioner  will,  at  its  own  expense, 
remove  its  line  to  some  other  place,  to  be  desig- 
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nated  by  said  railway  company,  adjacent  there- 
to, on  such  right  of  way,  so  as  not  to  interfere 
with  the  use  of  said  right  of  way  for  railroad 
purposes.  That  said  telegraph  line  will  not 
be  erected  on  any  embankment  or  slope  or  any 
cut  of  said  right  of  way,  without  the  consent 
of  said  railway  company;  and  if  at  any  time 
said  railway  company  or  its  lessees  shall  re- 
quire its  entire  right  of  way  for  railroad  pur- 
poses at  any  point,  the  telegraph  company  will 
at  such  point  or  points  remove  its  line  entirely 
off  said  right  of  way." 

On  the  17th  of  June,  1912,  upon  due  notice  and 
after  appearance  by  defendant  in  error,  the  Court 
entered  its  order  adjudicating  necessity,  and  order- 
ing that  a  jury  be  impaneled  to  ascertain  and  de- 
termine the  compensation  to  be  made  in  money,  as 
provided  by  the  above  statutes. 

No  answer  or  other  pleading  is  expressly  re- 
quired on  the  part  of  the  defendant  under  the 
eminent  domain  statutes  of  the  State  of  Washing- 
ton, and  none  was  filed  in  this  cause. 

On  the  19th  of  November,  1912,  the  proceeding 
came  on  for  hearing  before  the  Court  and  a  jury 
duly  impaneled  to  try  said  cause. 

J.  G.  Blake,  General  Superintendent  of  the 
Pacific  Division  of  the  Postal  Telegraph-Cable 
Company,  testified  on  behalf  of  the  plaintiff  in 
error,  describing  the  right  of  way  of  the  Railway 
Company,  and  also  the  proposed  location  and  con- 


12 

struction  of  the  telegraph  line  of  the  plaintiff  in 
error  on  said  right  of  way.  He  further  testified, 
after  qualifying  so  to  do,  that  the  damage  or  di- 
minution in  the  value  of  the  use  of  the  right  of 
way  by  the  Railway  Company  for  railroad  purposes 
occasioned  by  the  appropriation  of  the  right  to  con- 
struct and  maintain  the  telegraph  line,  in  the  man- 
ner and  upon  the  stipulations  as  set  forth  in  the 
petition  of  the  plaintiff  in  error,  would  be  merely 
nominal. 

J.  A.  Forehand,  the  Superintendent  of  the  plain- 
tiff in  error,  testified  to  the  same  effect;  as  did  also 
J.  J.  Lynch,  Superintendent  of  Construction  for  the 
Pacific  Division  of  the  Postal  Telegraph  system. 

The  plaintiff  in  error  also  produced  and  offered 
the  testimony  of  Horace  Middaugh,  who  had  been 
engaged  in  the  railroad  business  about  twenty-three 
years,  and  who  had  been  superintendent  of  bridges, 
buildings  and  track  on  the  right  of  way  in  question 
from  1889  to  1899,  but  since  that  time  had  not  been 
engaged  in  the  railroad  business.  He  was  permitted 
to  testify  generally  concerning  the  effect  of  the 
presence  of  a  telegraph  line  on  the  right  of  way  of 
a  railway  company,  and  that  there  would  be  no  dam- 
age or  diminution  in  the  value  of  the  use  of  a  railroad 
right  of  way  for  railroad  purposes  caused  by  the 
construction  and  maintenance  of  a  telegraph  line  in 
the  manner  proposed  by  the  petition  in  this  proceed- 
ing ;  but  he  was  not  permitted  to  answer  the  follow- 
ing question: 
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"Q.  .Mr.  Middaugh,  from  your  knowledge 
of  the  right  of  way  on  this  line  from  Seattle 
to  Sumas,  what  would  you  say  as  to  whether 
the  construction  and  maintenance  of  a  tele- 
graph line  would  cause  any  injury  or  damage 
to  the  use  and  operation  of  the  right  of  way 
of  the  railroad  company  for  railroad  purposes 
—if  so,  what?"    (Kecord  p.  46.) 

The  defendant  in  error  produced  and  examined 
a  number  of  witnesses,  none  of  whom  was  asked 
and  none  of  whom  testified  as  to  the  extent  or 
amount  of  the  depreciation  in  value,  if  any,  of  the 
use  of  the  right  of  way  in  question  for  railroad  pur- 
poses by  reason  of  the  construction  and  maintenance 
of  the  telegraph  line  of  plaintiff  in  error  in  the  man- 
ner and  under  the  stipulations  set  forth  in  its  peti- 
tion. 

L.  M.  Perkins,  Engineer  of  Maintenance,  was 
permitted  to  testify  that  the  proposed  telegraph 
line  would  cause  an  added  annual  expense  in  the 
maintenance  of  the  right  of  way,  saying : 

"The  added  expense  has  not  been  made  an 
exact  matter  of  record  by  bookkeeping,  but  I 
would  estimate  from  my  general  knowledge  of 
the  line  in  question  and  of  the  nature  of  it, 
that  the  specific  and  general  items  that  add  to  the 
cost  of  the  maintenance  on  that  line  by  reason 
of  the  presence  of  a  pole  line  would  make  an 
annual  amount  of  about  fifteen  dollars  per  mile. 
*  *  *  I  am  taking  into  consideration  the  added 
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cost  of  clearing  the  right  of  way  from  brush; 
the  added  cost  by  reason  of  the  particular  items 
of  clearing  and  pulling  the  brush  and  inflamma- 
ble material  away  from  poles  to  protect  them 
from  destruction  by  fire ;  the  added  cost  by  rea- 
son of  the  presence  of  poles  between  and  adja- 
cent to  tracks,  in  the  way  of  acting  as  ob- 
structions to  the  handling  of  ties  and  tie  re- 
newals; the  added  cost  by  reason  of  the  protec- 
tion and  care  that  is  needed  in  the  burning  of 
old  ties,  and  needed  in  order  to  protect  the 
poles  from  fire  and  to  protect  the  wire  lines 
from  damage;  the  added  cost  by  reason  of  de- 
lays that  occur  in  connection  with  construction, 
in  waiting  for  poles  to  be  moved,  and  the  actual 
loss  of  the  use  of  a  certain  amount  of  team 
track  capacity  by  reason  of  poles  being  located 
beside  team  tracks  and  thereby  preventing  the 
use  of  a  certain  part  of  the  team  track,"  etc. 
(Eecord,  pp.  63,  64.) 

F.  M.  Smith,  roadmaster  of  defendant  in  error, 
testified  upon  the  same  question  as  follows: 

"It  would  increase  the  cost  of  maintenance 
in  several  ways.  Places  where  our  right  of  way 
is  narrow,  it  would  doubtless  increase  the  cost 
of  burning  the  old  ties;  that  is,  moving  them 
to  a  place  where  sufficient  clearance  could  be 
obtained  from  the  wires  so  that  we  could  burn 
them  without  injuring  the  wires  and  also  in  un- 
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Loading  our  ties  or  piling  them  up;  and,  in 
places  where  the  brush  is  rather  heavy,  in  the 
cutting  of  the  brush,  we  would  have  to  pile  the 
brush  hack  from  the  pules  and  from  under  the 
wires  so  that  when  the  slashing  was  burned  it 
would  not  destroy  the  poles  and  the  wires,  and 
we  have  at  various  times  when  we  do  this  burn- 
ing to  station  men  along  to  watch  the  burning 
so  that  the  poles  would  not  catch  and  burn  up. 
And  this  labor  represents  dollars  and  cents 
and  probably  would  increase  the  cost  of  main- 
tenance considerably.  In  some  certain  sections 
in  this  burning  and  slashing  probably  it  would 
increase  the  cost  from  twelve  to  fifteen  dollars 
per  mile,"  etc.     (Record  p.  68.) 

W.  H.  Gale,  roadmaster  of  defendant  in  error, 
testified  upon  the  same  question  as  follows : 

"We  have  right  of  way  on  a  part  of  our  track 
that  we  have  no  poles  on,  and  if  we  go  once  a 
year  and  cut  that  brush  we  can  cut  it  irrespec- 
tive of  where  it  falls.  We  can  let  it  fall  any- 
where except  next  to  the  fences.  When  the 
men  are  cutting  brush  they  let  it  fall  away 
from  the  fence.  We  do  not  make  any  pretense 
of  piling  the  brush  to  burn  it  because  it  dries 
out  better,  and  after  we  come  to  burn  it  we 
can  get  a  better  burn  because  it  burns  every 
weed  on  that  right  of  way.  It  is  our  desire  al- 
ways when  we  burn  it— it  not  only  helps  to  burn 
the  brush,  but  it  sets  it  back  by  burning  the 
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roots,  and  where  you  have  a  line  of  poles  you 
have  to  protect  those  poles  by  cutting  around 
the  poles  and  throwing  the  stuff  back  a  sufficient 
distance  to  save  the  poles.  We  have  always 
done  it.  That  has  been  the  practice,  and  it  is 
quite  an  item  when  you  come  to  clear  a  right 
of  way  to  clear  away  and  keep  it  away  and  save 
the  poles  while  you  are  burning  it.  *  *  *  I 
would  say  at  least  ten  or  twelve  dollars  per  mile, 
easily,  for  the  difference  in  pulling  away  the 
brush.  There  have  been  a  great  many  of  the 
telegraph  company's  poles  on  fire  at  one  time 
or  another.  The  matter  of  extinguishing  fires 
requires  labor,"  etc.     (Record  p.  74.) 

He  testified,  however,  that  there  would  be  no 
difficulty  encountered  in  burning  old  ties  because  of 
the  presence  of  this  telegraph  line  (Record,  p.  77). 

In  like  manner  a  number  of  section  foremen  tes- 
tified that  in  their  opinion  the  presence  of  the  pro- 
posed telegraph  poles  and  wires  would  cause  an  addi- 
tional annual  expense  in  cutting  and  piling  brush  on 
the  right  of  way  and  in  burning  brush  and  ties  and 
protecting  the  telegraph  line  from  being  injured 
thereby. 

The  plaintiff  in  error  offered  the  testimony  of 
competent  witnesses  in  rebuttal  of  the  foregoing  tes- 
timony introduced  in  evidence  by  the  defendant  in 
error,  but  this  was  rejected  by  the  Court,  upon  the 
objection  of  counsel  for  the  defendant  in  error. 
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The  jury,  after  being  instructed  as  to  the  law  of 
the  case  by  the  Court,  returned  a  verdict,  ascertain- 
ing and  fixing  the  compensation  to  he  paid  to  de- 
fendant in  error  at  the  sum  (>f  si;>,oiio. 

Thereafter,  the  Courl  having  overruled  a  motion 
for  new  trial,  entered  judgment  thereon,  in  pursu- 
ance of  the  statutes  ahove  quoted.  From  this  judg- 
ment the  plaintiff  prosecutes  this  writ  of  error. 

SPECIFICATION  OF  ERRORS. 
The  trial  Court  committed  the  following  errors : 
I.  Horace  Middaugh,  witness  on  behalf  of  plain- 
tiff in  error,  having  testified  that  he  had  been  en- 
gaged in  the  railroad  business  about  twenty-three 
years ;  that  he  was  superintendent  of  bridges,  build- 
ings and  track,  and  had  charge  of  the  right  of  way 
between  Seattle  and  Sumas,  being  the  right  of  way 
involved  in  this  proceeding,  between  the  years  1889 
and  1899,  inclusive,  and  an  issue  in  said  cause  being 
the  damage,  if  any,  to  the  use  and  operation  of  said 
right  of  way  by  the  defendant  in  error  railway  com- 
pany for  railway  purposes  by  reason  of  the  con- 
struction, maintenance  and  operation  of  the  tele- 
graph line  by  the  plaintiff  in  error,  as  proposed  in 
its  petition  herein,  the  following  question  was  pro- 
pounded to  said  witness,  to- wit:  "Q.  Mr.  Middaugh, 
from  your  knowledge  of  the  right  of  way  on  this  line 
from  Seattle  to  Sumas,  what  would  you  say  as  to 
whether  the  construction  and  maintenance  of  a  tele- 
graph line  would  cause  any  injury  or  damage  to 
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the  use  and  operation  of  the  right  of  way  of  the 
railroad  company  for  railroad  purposes;  if  so, 
what?"  To  which  question  defendant  in  error  ob- 
jected on  the  ground  that  the  witness  had  not  shown 
himself  to  be  qualified.  This  objection  was  sus- 
tained by  the  Court,  the  reason  given  being  that  the 
witness'  knowledge  of  this  particular  line  was  con- 
fined to  too  remote  a  period.  (Assignment  of  Er- 
rors, I.) 

II.  The  Court  erred  in  permitting  J.  E.  Cra- 
ver,  witness  on  behalf  of  defendant  in  error,  to  tes- 
tify that  it  cost  defendant  in  error  additional  ex- 
pense in  protecting  certain  existing  telegraph  poles 
on  right  of  way  of  defendant  in  error  in  doing 
certain  work  in  which  the  railway  company  was 
then  engaged  in  answer  to  the  following  question 
propounded  by  the  defendant  in  error,  to-wit: 
"Q.  Mr.  Craver,  I  wish  you  would  state  to  the 
jury,  in  doing  that  work  that  is  being  done  around 
the  Pilchuck  where  you  are  cutting  out  the  grades 
and  making  a  new  fill,  whether  or  not  in  doing  that 
work,  irrespective  of  the  fact  of  obligations  similar 
to  those  contained  in  this  petition,  if  there  is  any 
added  expense  in  making  your  fills  around  those 
poles  or  making  your  cuts  under  the  poles."  To 
which  plaintiff  in  error  objected  as  irrelevant,  imma- 
terial and  incompetent,  which  objection  was  over- 
ruled and  the  exception  of  plaintiff  in  error  thereto 
duly  allowed.     (Assignment  of  Errors,  III.) 

III.  The  defendant  in  error,  having  introduced 
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in  evidence  testimony  tending  to  show  special  dam- 
age mi  account  <>f  the  construction,  maintenance 
and  operation  of  the  proposed  telegraph  line  of  the 
plaintiff  in  error  in  clearing  and  burning  the  brush 

on  its  right  of  way.  in  thai  additional  expense  would 
lie  involved  in  cutting  the  brush  around  the  tele- 
graph poles  and  in  piling  said  brush  and  burning 
the  same  so  as  to  avoid  injury  or  damage  to  the 
proposed  telegraph  poles  and  wires  of  the  plain- 
tiff in  error,  the  said  plaintiff  in  error  sought  to 
prove  in  rebuttal,  by  one  E.  Colbum,  civil  engineer, 
a  competent  and  experienced  witness  acquainted 
with  said  right  of  way,  what  was  the  character  of 
the  land  embraced  therein  with  respect  to  its  suscep- 
tibility for  growing  weeds,  grass  and  brush,  and 
what,  if  any,  would  be  the  additional  labor  or  time 
required  in  the  periodical  clearing  of  the  right  of 
way  of  brush  by  reason  of  the  presence  of  the  pro- 
posed telegraph  poles,  and  sought  to  show  by  said 
witness  that  no  material  additional  labor,  time  or 
expense  would  be  incurred  by  the  defendant  in  error 
in  clearing  and  burning  the  brush  on  said  right  of 
way  by  reason  of  the  presence  of  the  proposed  tele- 
graph line;  to  all  of  which  testimony  the  defend- 
ant in  error  objected  on  the  ground  that  it  was 
not  rebuttal,  and  the  Court  erred  in  sustaining  said 
objection,  to  which  rulings  of  the  Court  the  plain- 
tiff in  error  excepted  and  its  exception  was  al- 
lowed.    (Assignment  of  Errors,  IV.) 

IV.     The  Court  likewise  erred  in  refusing  to 
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permit  the  witness  J.  J.  Lynch,  a  competent  and 
experienced  person,  to  testify  in  rebuttal  that  the 
cutting  of  brush  on  the  right  of  way  of  defendant 
in  error  would  require  no  additional  time  or  expense 
because  of  the  presence  of  the  proposed  telegraph 
poles  thereon,  and  erred  in  sustaining  the  objection 
to  said  testimony  on  the  ground  that  the  same  was 
not  rebuttal,  to  which  ruling  of  the  Court  plaintiff 
in  error  excepted  and  its  exception  was  allowed. 
(Assignment  of  Errors,  V.) 

V.  The  Court  erred  in  refusing  to  give  instruc- 
tion No.  5  requested  by  the  plaintiff  in  error,  which 
requested  instruction  reads  as  follows: 

"As  I  have  already  indicated,  the  right  of 
way  of  the  railway  company  is  owned  and  held 
by  it  solely  for  railroad  purposes.  It  cannot 
sell,  transfer,  encumber  or  use  it  except  as 
necessity  and  convenience  may  demand  for  the 
proper  operation  of  its  road.  It  can,  therefore, 
have  no  market  value  because  it  cannot  be 
placed  upon  the  market,  either  at  public  or 
private  sale.  In  considering  the  question  of 
compensation  to  be  awarded  to  the  defendant 
herein,  you  are  therefore  instructed  that  you 
are  not  to  consider  any  evidence  that  may  have 
been  introduced  or  any  knowledge  possessed  by 
individual  members  of  the  jury  bearing  up- 
on the  market  value  of  the  right  of  way,  or  any 
portion  thereof,  or  of  lands  adjacent  thereto; 
for  in  this  proceeding  you  are  called  upon  to 
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consider   only    the   uses  to   which   this   right  of 

way  is  or  will  be  devoted  by  the  railway  com- 
pany on  the  one  hand,  and  the  telegraph  com- 
pany on  the  other,  and  to  determine  to  what 
extent,  if  any,  the  use  of  said  right  of  way  by 
the  railway  company  for  railroad  purposes  will 
be  diminished  or  damaged  by  the  use  which  the 
telegraph  company,  the  petitioner  herein,  seeks 
to  acquire  in  this  proceeding  for  the  mainte- 
nance and  operation  of  its  telegraph  line."  (As- 
signment of  Errors,  VI.) 

VI.  Defendant  in  error  having  introduced  tes- 
timony tending  to  show  that  in  cutting  the  brush 
on  the  right  of  way  it  could  not  be  burned  as  it  fell 
because  of  the  presence  of  the  telegraph  poles  and 
wires,  but  that  additional  labor  and  expense  would 
be  required  in  order  to  pile  the  brush  so  as  to  avoid 
injury  and  damage  to  said  telegraph  poles  and  wires 
in  burning  said  brush,  the  Court  erred  in  refusing 
to  give  the  first  paragraph  of  the  6th  instruction 
requested  by  the  plaintiff  in  error,  which  reads  as 
follows : 

"You  are  further  instructed  that  the  stat- 
utes of  the  State  of  Washington  do  not  impose 
any  express  duty  upon  the  defendant  railway 
company  to  cut  or  burn  the  brush  growing 
on  its  right  of  way,  nor  to  keep  the  same  free 
from  grass,  weeds,  brush  or  trees;  neither  does 
it  impose  any  such  express  duty  upon  the  tele- 
graph  company.     If,   however,   the   defendant 
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railway  company  does  clear  its  right  of  way  of 
timber,  slashing,  choppings,  and  brush,  then 
it  is  made  its  duty  under  the  laws  of  this  state, 
as  rapidly  as  the  clearing  or  cutting  progresses 
and  the  weather  conditions  permit  or  at  such 
time  as  the  forester  or  any  of  his  assistants,  or 
any  fire  warden  may  direct,  to  obtain  a  permit 
and  to  pile  and  burn  the  same  on  such  rigbt  of 
way.     (Assignment  of  Errors,  VII.) 

VII.  The  Court  erred  in  refusing  to  give  in- 
struction No.  7  requested  by  the  plaintiff  in  error, 
which  requested  instruction  reads  as  follows : 

"You  are  further  instructed  that  if  you  be- 
lieve from  the  evidence  that  the  clearing  of 
brush  and  other  undergrowth  immediately  sur- 
rounding the  poles  of  the  telegraph  company 
would  require  additional  time  and  expense,  then 
the  defendant  railway  company  will  owe  no 
duty  to  the  telegraph  company  to  cut  or  re- 
move such  brush  and  undergrowth,  and  it  need 
not  incur  such  additional  expense  unless  you 
believe  from  the  evidence  that  the  cutting  of 
such  brush  or  undergrowth  immediately  around 
said  telegraph  poles  would  be  necessary  for  the 
safe  and  proper  operation  of  defendant's  rail- 
way trains  and  business  or  to  prevent  the 
spread  of  fires  from  the  said  railway  across  its 
right  of  way  to  adjoining  lands."  (Assignment 
of  Errors,  VIII.) 
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VIII.  The  Court  erred  in  refusing  to  give  the 
9th  instruction  requested  by  plaintiff  in  error,  which 
requested  instruction   reads  as  follows: 

"It  will  be  your  duty  to  ascertain  from  the 
evidence  in  this  case  what  will  he  just  compen- 
sation to  the  defendant  company  for  the  actual 
damages,  if  any,  in  the  use  of  its  right  of  way 
for  railroad  purposes,  which  may  be  occa- 
sioned by  the  appropriation  by  the  petitioner 
of  its  proposed  easement  for  its  telegraph  line; 
in  determining  this  question  you  are  instructed 
that  nothing  should  be  allowed  for  speculative 
damages  or  for  such  remote  or  inappreciable 
damages  as  the  imagination  may  conjure  up. 

You  are  likewise  instructed  that  you  must 
not  consider  any  advantages  or  benefits  which 
may  accrue  to  the  telegraph  company  from  its 
use  of  the  railroad's  right  of  way,  in  the  as- 
sessment of  damages.  The  railroad  company  can 
only  claim  compensation  for  such  damages  as 
will  actually  result  to  it  in  the  use  of  its  right 
of  way  for  railroad  purposes,  by  reason  of  the 
construction  and  maintenance  of  the  telegraph 
line."    (Assignment  of  Errors,  IX.) 

IX.  The  Court  erred  in  refusing  to  give  the 
10th  instruction  requested  by  plaintiff  in  error, 
which  instruction  reads  as  follows: 

"You  are  further  instructed  that  in  determin- 
ing the  question  of  defendant's  damages  herein, 
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it  will  be  your  duty  to  take  iuto  consideration 
the  nature  and  extent  of  the  easement  which 
the  petitioner,  by  the  terms  of  its  petition  filed 
herein,  seeks  to  acquire,  and  likewise  the  stipu- 
lations by  which  it  has  proposed  to  bind  itself 
herein.  These  descriptions  and  stipulations 
will  by  the  decree  which  will  be  entered  herein 
by  the  Court,  bind  the  petitioner  at  all  times 
hereafter  and  will  determine  and  limit  the 
rights  which  it  acquires  by  this  proceeding. 
Among  other  things,  the  petitioner  binds  it- 
self that  if  at  any  time  the  defendant  railway 
company,  or  its  successors  in  interest,  shall 
require  for  railroad  purposes  the  immediate 
use  of  the  land  occupied  by  said  telegraph  line, 
then  and  in  that  event,  upon  reasonable  notice 
in  writing,  it  will,  at  its  own  expense,  remove 
its  line  to  some  other  place  to  be  designated  by 
the  railway  company,  adjacent  thereto  on  said 
right  of  way,  so  as  not  to  interfere  with  the 
use  of  said  right  of  way  for  railroad  purposes. 
It  likewise  binds  itself  that  its  telegraph  line 
will  not  be  erected  on  any  bank  or  slope  of  said 
right  of  way  without  the  consent  of  the  railway 
company;  and  also,  that  if  at  any  time,  said 
railway  company  shall  require  its  entire  right 
of  way  for  railroad  purposes  at  any  point,  the 
petitioner  will,  at  such  point  or  points,  remove 
its  line  entirely  off  the  right  of  way."  (Assign- 
ment of  Errors,  X.) 
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\.  The  Courl  erred  in  modifying  the  11th  in- 
struction requested  by  the  plaintiff  in  error  hy  ad- 
ding thereto  and  giving  the  following  as  a  part  of 
its  instruction  to  the  jury: 

"But  by  this  instruction  the  Court  does  not 
intend  to  intimate  to  you  in  any  manner  any 
view  which  it  may  entertain  as  to  the  amount 
which  you  should  award  the  defendant  herein." 
(Assignment  of  Errors,  XI.) 

XI.  The  Court  erred  in  giving  the  4th  instruc- 
tion requested  by  the  defendant  in  error,  which  in- 
struction is  as  follows: 

"You  are  further  instructed  that  there  is 
nothing  in  the  final  decree  to  be  entered  herein 
that  imposes  any  responsibilities  upon  the  peti- 
tioner, the  Postal  Telegraph-Cable  Company, 
with  reference  to  the  maintenance  of  any  part 
of  the  right  of  way  of  the  defendant,  but  that 
as  far  as  the  public  is  concerned,  the  same  lia- 
bility is  imposed  upon  the  defendant,  to  care 
for,  clear  and  protect  the  same  as  if  the  peti- 
tioner did  not  occupy  any  part  thereof."  (As- 
signment of  Errors,  XII.) 

BRIEF  AND  ARGUMENT. 

Certain  general  principles,  well-settled  by  judi- 
cial decision,  are  applicable  to  this  proceeding,  and 
as  they  will  necessarily  be  involved  in  a  considera- 
tion of  the  several  errors  assigned,  it  is  appropriate 
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that  they  should  be  set  forth  at  the  threshold  of 
the  argument. 

It  will  be  noted  that,  contrary  to  the  general  rule 
in  other  states,  the  framers  of  the  Constitution  of 
the  State  of  Washington  declared,  as  a  part  of  the 
public  policy  of  that  State,  that  telegraph  companies 
were  common  carriers,  and  subject  to  legislative  reg- 
ulation and  control  as  such.  It  was  therefore  deem- 
ed important  that  these  common  carriers  should 
have  the  right  to  secure  the  most  direct  and  ad- 
vantageous routes  for  the  establishment  and  main- 
tenance of  their  telegraph  lines,  routes  which  would 
cause  the  least  burden  and  inconvenience  both  to 
the  corporations  and  the  public.  To  that  end,  it  was 
declared  in  the  Constitution  that  railroad  corpora- 
tions, as  one  of  the  conditions  of  being  permitted 
to  acquire  and  own  rights  of  way  throughout  the 
State  for  railroad  purposes,  "shall  allow  telegraph 
and  telephone  corporations  and  companies  to  con- 
struct and  maintain  telegraph  lines  on  and  along" 
such  rights  of  way  (§19  Art.  XII  of  the  Constitu- 
tion, quoted  supra.) 

The  legislature  of  the  State,  in  giving  effect  to  the 
above  constitutional  provision,  made  the  duty  man- 
datory on  railroad  companies  (R.  &  B's.  Code, 
§9302,  supra);  and  imposed  a  penalty  as  damages 
for  failure  to  comply  with  these  requirements  of  the 
Constitution  and  the  law  (R.  &  B's.  Code,  §9318, 
supra.) 

Every  railroad  right  of   way    in    the    State    of 
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Washington  is  held,  therefore,  Bubjed  to  the  right 
of  a  telegraph  company  t<>  impose  upon  it  the  addi- 
tional servitude  arising  from  the  construction  and 
maintenance  of  a  telegraph  line  thereon,  subject, 
however,  to  the  limitation  thai  such  telegraph  line 
Shall  be  SO  constructed  and  maintained  as  not  to  "in- 
commode the  public  use  of  the  railroad."  The  stat- 
ute, however,  provides  that  "the  right  to  construct 
and  maintain  such  lines  shall  be  secured  only  by  the 
exercise  of  the  right  of  eminent  domain,  as  provided 
by  law1'  (R.  &  B's.  Code,  §9314). 

It  is,  therefore,  evident  that  the  exercise  of  this 
right,  so  far  as  relates  to  the  "right  of  way"  of  a 
railway  company,  is  not  to  condemn  and  appro- 
priate the  land,  but  merely  to  impose  an  additional 
servitude  upon  the  right  of  way.  As  this  right  of 
way  is  already  owned  and  held  for  a  public  use, 
which  is  not  permitted  to  be  incommoded,  the  only 
compensation  which  is  to  be  awarded  and  paid  to 
the  railroad  company  in  contemplation  of  the  law  of 
this  State  is  the  diminished  value,  if  any,  of  the  use 
of  such  right  of  way  for  railroad  purposes  that  may 
be  caused  by  such  additional  servitude.  Neither  the 
cost  nor  value  of  such  right  of  way,  nor  the  cost  of 
its  maintenance  for  railroad  purposes,  nor  the  ex- 
pense to  the  railway  company  of  discharging  the 
duties  it  owes  to  the  public  or  of  obedience  to  the  po- 
lice power  and  regulations  of  the  State,  can  be  con- 
sidered. While  there  is  some  conflict  in  the  author- 
ities as  to  the  measure  of  damages  in  such  cases,  the 
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principles  laid  down  in  the  following  decisions  must 
necessarily  govern  in  this  proceeding. 

G.  B.  &  Q.  R.  Co.  v.  Chicago,  166  U.  S.  226. 

Postal  Telegraph-Cable  Co.  v.  Ore.  Short 
Line,  104  Fed.  626. 

Postal  Telegraph-Cable  Co.  v.  Ore.  Short 
Line  (On  appeal),  111  Fed.  #48. 

Postal  Tele  graph -Cable  Co.  v.  Ore.  Short 
Line,  23  Utah,  474;  65  Pac.  735. 

Cleveland  etc.  R.  Co.  v.  Ohio  Postal  Tele- 
graph Co.,  68  Ohio  St.  306;  62  L.  E.  A.  941. 

St.  Louis  etc.  R.  Co.  v.  Postal  Telegraph- 
Cable  Co.,  173  111.  508;  51  N.  E.  382. 

Mobile  &  Ohio  R.  Co.  v.  Postal  Telegraph-Ca- 
ble Co.,  26  So.  371  (Miss.). 

Atlantic  Coast  Line  R.  Co.  v.  Postal  Tele- 
graph-Cable Co.,  48  S.  E.  15  (Ga.). 

Western  etc.  R.  Co.  v.  Western  Union  Tele- 
graph Co.,  75  S.  E.  471. 

While  some  of  the  foregoing  cases  recognize 
that  compensation  may  be  awarded  for  the  space 
actually  occupied  by  the  poles,  applying  the  rule 
for  the  ascertainment  of  damages  only  as  to  damages 
to  the  remainder  of  the  right  of  way,  such  a  dis- 
tinction, though  unimportant  because  of  its  insig- 
nificance, would  not  constitute  an  appropriate  quali- 
fication of  the  above  rule  under  the  constitutional 
and  statutory  provisions  above  quoted. 

The  leading  case  on  the  subject  is  the  decision  of 
the  Supreme  Court  of  the  United  States  in  C.  B.  & 
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Q.  I\.  <'<».  \.  Chicago  (supra).  While  is  that  rase 
the  question  arose  in  a  proceeding  to  extend  a  street 
of  the  City  of  Chicago  across  the  right  of  way  of  the 

railway  company,  thf  same  principles  were  involved 
as  arise  in  this  case.  The  Court,  speaking  by  Justice 
Harlan,  there  .said: 

"In  its  opinion  in  this  ease  the  Supreme 
Court  of  Illinois  says  that  when  a  city  council, 
under  the  authority  of  the  act  of  April  10,  1872, 
extends  a  street  across  railroad  tracks  or  right 
of  way,  'it  does  not  condemn  the  land  of  the 
railroad  company  nor  prevent  the  use  of  the 
tracks  and  right  o I  way. '  149  Illinois,  457.  We 
take  this  to  he  a  correct  interpretation  of  the 
local  statute,  and  as  indicating  not  only  the  in- 
terest acquired  by  the  public  through  proceed- 
ings instituted  for  the  extension  of  a  street 
across  the  tracks  and  right  of  way  of  the  rail- 
road company,  but  also  the  extent  to  which  the 
company  was  deprived,  by  the  proceedings  for 
condemnation,  of  any  right  in  respect  of  the 
land.  *  *  *  The  land  as  such  was  not  taken,  the 
railroad  company  was  not  prevented  from  us- 
ing it,  and  its  use  for  all  the  purposes  for  which 
it  was  held  by  the  railroad  company  was  inter- 
fered with  only  so  far  as  its  exclusive  enjoy- 
ment for  purposes  of  railroad  tracks  was  dim- 
inished in  value  by  subjecting  the  land  within 
the  crossing  to  public  use  as  a  street,  (p.  248) 
*  *  *  When  these  proceedings  were  instituted 
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the  railroad  company  had  an  exclusive  right  to 
use  the  land  in  question  for  tracks  upon  which 
to  move  its  cars,  and  the  city  did  not  propose 
to  interfere  in  any  degree  with  the  enjoyment  of 
that  right,  otherwise  than  by  the  opening  of  a 
street  across  the  tracks  for  public  use.  To  what 
extent  was  the  value  of  the  company's  right  to 
use  the  land  for  railroad  tracks  unduly  dim- 
inished by  opening  across  it  a  public  street? 
Under  all  the  circumstances,  in  view  of  the  pur- 
pose for  which  the  railroad  company  obtained 
the  land,  for  which  the  land  was  in  fact  used, 
and  for  which  it  was  likeby  to  be  always  used 
—which  purpose  is  the  most  valuable  one  for 
the  railroad  company— that  was  the  only  ques- 
tion to  be  determined  by  the  jury.  As  the  right 
to  open  a  street  across  the  railroad  tracks  was 
all  that  the  city  sought  to  obtain  by  the  proceed- 
ing for  condemnation,  it  was  not  bound  to  ob- 
tain and  pay  for  the  fee  in  the  land  over  which 
the  street  was  opened."    (p.  251.) 

It  was  contended  in  that  case  that  the  opening 
of  a  street  across  the  right  of  way  would  impose  ad- 
ditional burdens  of  expense  upon  the  railroad  com- 
pany in  safeguarding  the  public  against  dangers  in- 
cident to  the  operation  of  the  road  and  the  mainten- 
ance of  its  right  of  way,  and  that  proof  of  such  addi- 
tional expense  was  admissible  for  the  purpose  of 
showing  the  compensation  due  the  company.  Upon 
this  question  the  Court  said : 
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"Property  thus  damaged  or  injured  is  not, 
within  the  meaning  of  the  Constitution,  taken 
lot  public  use,  oor  is  the  owner  deprived  of  it 
without  due  process  of  law."    (p.  252.) 

And  after  reviewing  the  authorities  on  this  sub- 
ject, the  ( '"Hit  proceeds: 

"The  expenses  that  will  be  incurred  by  the 
railroad  company  in  erecting  gates,  planking 
the  crossing,  and  maintaining  flagmen,  in  order 
that  its  road  may  be  safely  operated— if  all  that 
should  be  required— necessarily  result  from  the 
maintenance  of  a  public  highway,  under  legisla- 
tive sanction,  and  must  be  deemed  to  have  been 
taken  by  the  company  into  account  when  it  ac- 
cepted the  privileges  and  franchises  granted  by 
the  State.  Such  expenses  must  be  regarded  as 
incidental  to  the  exercise  of  the  police  powers  of 
the  State.  What  was  obtained,  and  all  that  was 
obtained,  by  the  condemnation  proceedings  for 
the  public  wTas  the  right  to  open  a  street  across 
land  within  the  crossing  that  was  used,  and  was 
always  likely  to  be  used,  for  railroad  tracks. 
While  the  city  was  bound  to  make  compensa- 
tion for  that  which  was  actually  taken,  it  can- 
not be  required  to  compensate  the  defendant  for 
obeying  lawful  regulations  enacted  for  the 
safety  of  the  lives  and  property  of  the  people. 
And  the  value  to  the  railroad  company  of  that 
which  was  taken  from  it  is,  as  we  have  said,  the 
difference  between  the  value  of  the  right  to  the 
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exclusive  use  of  the  land  in  question  for  the  pur- 
poses Cor  which  it  was  being  used,  and  for  which 
it  was  always  likely  to  he  used,  and  that  value 
after  the  city  acquired  the  privilege  of  partici- 
pating in  such  use  by  the  opening  of  a  street 
across  it,  leaving  the  railroad  tracks  un- 
touched."   (pp.  255,  256.) 

In  the  well-considered  case  of  Atlantic  Coast 
Line  R.  Co.  v.  Postal  Telegraph-Cable  Co.,  48  S.  E. 
(supra),  the  Supreme  Court  of  Georgia  said:  (p. 
19) 

"A  burden  not  imposed  by  the  telegraph  line 
is  not  an  element  of  damage.  Likewise  the  cost 
of  clearing  the  right  of  way,  draining  the  same, 
and  keeping  it  free  from  obstructions,  which 
was  expense  incurred  by  the  railway  company 
for  the  purpose  of  operating  its  railroad,  is  not 
to  be  considered  in  assessing  the  damages,  be- 
cause this  expense  is  incurred,  not  as  a  result 
of  the  construction  of  the  line  of  telegraph,  but 
because  it  was  necessary  to  the  railway  company 
in  the  safe  conduct  of  its  own  business,  to  do 
this  very  work.  The  right  of  way  is  cleared, 
the  natural  growth  is  removed,  not  to  provide 
a  suitable  situs  for  the  construction  of  a  tele- 
graph line,  but  to  facilitate  and  aid  the  railway 
company  in  the  operation  of  its  trains.  This 
condition  of  things  existed  at  the  time  the  tele- 
graph company  sought  to  build  its  telegraph 
line,  and  only  to  the  extent  that  the  telegraph 
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can  the  railway  company  recover  damages.  In 
the  operation  of  its  railroad,  the  railway  com- 
pany Minis  it  necessary  to  burn  off  the  grass  and 
decayed  vegetation,  and  to  keep  down  under- 

growth,  to  protect  its  tracks  from  the  ravages 
of  fire.  Independently  of  the  location  of  the 
telegraph  line  on  its  right  of  way,  the  railway 
company  must  continue  to  perform  work  of  this 
character  for  the  protection  of  its  own  property. 
What  has  been  done  for  its  own  benefit  cannot 
be  claimed  as  an  element  of  damages  by  reason 
of  the  occupancy  of  its  right  of  way  by  the  tele- 
graph company's  line." 

Many  of  the  cases  hold  under  similar  statutes 
that  the  railway  company  is  entitled  to  only  nominal 
damages. 

Postal    Tele  graph -Cable    Co.    v.    Ore.    Short 
Line,  114  Fed.  788. 
Mobile  etc.  R.  Co.  v.  Postal  etc.  Co.  (Ala.)  24 
So.  409. 
Mobile  etc.  E.  Co.  v.  Postal  etc.  Co.  (Tenn.) 

41  L.  R.  A.  403. 
Postal  etc.  Co.  v.  Ore.  Sort  Line,  23  Utah, 

(supra"). 
C.  B.  &  Q.  R.  Co.  v.  Chicago,  166  U.   S. 

(supra). 
Postal  etc.  Co.  v.  Oregon  etc.  R.  Co.,  104  Fed. 
626  (supra,). 

Under   constitutional   and   statutory   provisions 
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such  as  obtain  in  the  State  of  Washington,  we  think 
the  true  rule  is  that  in  such  a  proceeding  the  dam- 
ages to  be  awarded  are  necessarily  only  slight;  and 
this  was  doubtless  the  real  view  of  the  courts  in  the 
above  cited  cases. 

In  Mobile  etc.  R.  Co.  v.  Postal  etc.  Co.,  24  So. 

{supra),  the  Supreme  Court  of  Alabama  says:  (p. 

412) 

' '  In  the  case  before  us,  a  very  nominal  amount 
of  the  land  constituting  right  of  way  is  pro- 
posed to  be  taken,— only  that  part  of  it  occu- 
pied by  the  posts,  175  feet  apart,  leaving  the 
way  for  all  other  purposes  unobstructed.  It  is 
really  an  easement  in  an  easement,  a  servitude, 
true,  for  which  the  company  is  entitled  to  some 
compensation  under  the  constitution.  The  rail- 
road company,  however,  holds  its  right  of  way 
so  far  as  is  made  to  appear  simply  for  railroad 
purposes,  and  is  restricted  in  its  use  of  the 
same  for  such  purposes.  Under  this  view  of  the 
estate  that  the  railroad  company  has  in  its  right 
of  way,  it  is  difficult  to  see  how  the  damages  sus- 
tained by  the  road  can  be  anything  more  than 
nominal. ' ' 

Since  under  the  Constitution  of  the  State  of 
Washington  the  right  is  expressly  given  to  impose 
the  additional  servitude  upon  the  right  of  way  of 
a  railroad  company,  the  power  of  eminent  domain 
is  exercised  only  for  the  purpose  of  legally  enforc- 
ing this  right  by  ascertaining  and  paying  the  com- 
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pensation  t«»  be  awarded  therefor.  Such  compensa- 
tion is  to  be  measured  solely  by  the  diminished 
value,  if  any,  of  the  use  of  the  right  of  way  for  rail- 
road purposes  caused  by  SUCh  additional  servitude. 
In  determining  this  question  the  proper  test  is  laid 
down  by  the  Supreme  Court  of  Georgia  in  the  case 
of  Atlantic  Const  Line  //.  Co.  v.  Postal  etc.  Co., 
48  S.  E.  19  {supra),  as  follows: 

•'Any  inconvenience  or  annoyance  resulting 
from  the  construction  of  the  telegraph  line 
which  is  of  such  a  character  as  to  interfere  in 
any  way  with  the  operation  of  the  railroad  by 
reason  of  the  construction  of  the  telegraph  line 
may  properly  be  considered  by  the  jury  in  as- 
sessing damages,  but  the  evidence  must  disclose 
the  facts  from  which  such  inconveniences  or 
annoyances  result.  No  presumption  of  fact  can 
be  drawn  that  any  special  annoyance  or  incon- 
venience will  result  solely  because  of  the  con- 
struction of  the  telegraph  line."    (Italics  ours.) 


The  Court  erred  in  refusing  to  permit  the  wit- 
ness Middaugh  to  answer  the  following  question: 

"Mr.  Middaugh,  from  your  knowledge  of  the 
right  of  way  on  this  line  from  Seattle  to  Sumas, 
what  would  you  say  as  to  whether  the  construc- 
tion and  maintenance  of  a  telegraph  line  would 
cause  any  injury  or  damage  to  the  use  and  oper- 
ation of  the  right  of  way  of  the  railroad  com- 
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pany  for  railroad  purposes;  if  so,  what?"  (Rec- 
ord, p.  46.) 

The  witness  had  heen  permitted  to  answer  a  like 
question  as  applied  to  the  construction  and  mainte- 
nance of  telegraph  lines  on  rights  of  way  of  rail- 
road companies  generally.  The  above  question, 
however,  applied  the  true  test  for  the  ascertainment 
of  the  damages,  if  any,  to  this  particular  case.  The 
objection  made  was  solely  upon  the  ground  that  the 
witness  had  not  shown  himself  qualified.  The  Court, 
after  sustaining  the  objection,  gave  his  reason  as 
follows:  "I  think  his  knowledge  of  this  particular 
line  is  confined  to  too  remote  a  period."  If  there 
had  been  any  merit  in  this  view  of  the  Court,  it 
would  have  affected  only  the  weight  of  the  testimony 
and  not  the  competency  of  the  witness.  In  point  of 
fact,  however,  the  witness  had  been  for  ten  years 
superintendent  of  this  particular  right  of  way.  No 
suggestion  is  offered  in  the  record  in  this  case  that 
since  his  employment  terminated  there  had  been 
any  change  in  the  topography,  or  in  the  physical 
condition  or  character  of  the  railroad  or  the  right  of 
way,  and  none  will  be  presumed.  If  the  riding  of 
the  Court  be  correct,  plaintiff  in  error  would  be  de- 
pendent for  witnesses,  expert  in  the  particular  rail- 
way service,  upon  the  mere  chance  of  finding  as  such 
witnesses  persons  who  had  recently  severed  their 
connection  with  the  railway  company.  Mr.  Mid- 
daugh  being  the  only  expert  witness  of  this  charac- 
ter available  to  the  plaintiff  in  error,  the  rejection 
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of  this  testimony  was  seriously  prejudicial;  for  it 
cannot  be  said  that  his  testimony  was  merely  cumu- 
lative to  that  of  the  other  witnesses  of  plaintiff  in 
error  whose  experience  had  been  confined  to  the  tele- 
graph service. 

II. 

The  Court  erred  in  overruling  the  objection  of 
plaintiff  in  error  to  the  following  question  propound- 
ed to  the  witness  Craver : 

"Mr.  Craver,  I  wish  you  would  state  to  the 
jury,  in  doing  that  work  that  is  being  done 
around  the  Pilehuek  where  you  are  cutting  out 
the  grades  and  making  a  new  fill,  whether  or  not 
in  doing  that  work,  irrespective  of  the  fact  of 
obligations  similar  to  those  contained  in  this 
petition,  if  there  is  any  added  expense  in  making 
your  fills  around  those  poles  or  making  your 
cuts  under  the  poles."  (Record,  p.  95;  Assign- 
ment of  Errors,  III.) 

This  objection  should  have  been  sustained.  The 
question  related  to  work  being  done  at  the  time  of 
the  trial  by  the  Railway  Company  on  its  grades  ap- 
proaching the  Pilehuek  River.  Any  such  element  of 
damage  was  eliminated  by  the  stipulations  contained 
in  the  petition.  These  stipulations  are  binding  upon 
the  Telegraph  Company.  It  is  well-settled  that  com- 
pensation cannot  be  recovered  for  damages  avoided 
by  the  stipulations  of  the  petition. 

Tacoma  Eastern  R.  Co.  v.  Smithgall,  58  Wash. 
445. 
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Postal  Tel.  etc.  Co.  vs.  Oregon  etc.  R.  Co.  104 

Fed.  627  (supra). 
Atlantic  Coast  Line  R.  Co.  v.  Postal  etc.  Co. 

48  S.  E.  19  (supra). 
Lewis  on  Eminent  Domain,  §732. 

Claims  of  this  character  are  eliminated  from 
this  proceeding  by  the  following  stipulations  in  the 
petition : 

"That  if  at  any  time  the  said  railway  com- 
pany, its  successors  or  lessees,  shall  require  for 
railroad  purposes  the  immediate  use  of  any  of 
the  land  occupied  by  said  telegraph  line,  then 
and  in  that  event,  upon  reasonable  notice  in 
writing,  this  petitioner  will,  at  its  own  expense, 
remove  its  line  to  some  other  place,  to  be  desig- 
nated by  said  railway  company,  adjacent  there- 
to, on  such  right  of  way,  so  as  not  to  interfere 
with  the  use  of  said  right  of  way  for  railroad 
purposes.  That  said  telegraph  line  will  not  be 
erected  on  any  embankment  or  slope  or  any  cut 
of  said  right  of  way,  without  the  consent  of  said 
railway  company;  and  if  at  any  time  said  rail- 
way company  or  its  lessees  shall  require  its  en- 
tire right  of  way  for  railroad  purposes  at  any 
point,  the  telegraph  company  will  at  such  point 
or  points  remove  its  line  entirely  off  said  right 
of  way." 

in-rv. 

The  Court  erred  in  refusing  to  permit  the  plain- 
tiff in  error  to  introduce  in  evidence  the  testimony 
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of  the  witnesses  Collmni  and  Lynch.     (Record  pp. 
97-101;  Assignments  of  Error,  IV  and  V.) 

The  objections  to  this  testimony  were  made  and 
sustained  on  the  ground  that  it  was  not  rebuttal.  In 
other  words,  it  was  the  view  of  the  Court  that  this 
testimony,  though  competent  and  material,  was  a 
part  of  the  case  in  chief,  and  might  be  properly  ex- 
cluded after  the  conclusion  of  the  testimony  of  de- 
fendant in  error.  The  theory  upon  which  this  rul- 
ing was  based  is  that  the  burden  of  proof  is  upon 
the  petitioner  in  condemnation  proceedings  in  the 
State  of  Washington ;  and  the  error  resulted  from  an 
improper  application  of  this  rule. 

In  condemnation  proceedings,  by  the  great  weight 
of  authority,  tbe  burden  of  showing  damages  which 
the  owner  of  property  will  suffer  rests  on  him. 

15  Ency.  of  Law  and  Procedure,  p.  898. 

In  the  State  of  Washington,  however,  the  rule 
was  early  adopted  that  the  burden  was  upon  the 
petitioner  to  show  the  reasonable  value  of  the  land 
sought  to  be  appropriated,  and  that  the  petitioner 
was  therefore  entitled  to  open  and  close  both  in 
the  presentation  of  proof  and  the  argument  to  the 
jury. 

Bellingham  Bay  etc.  B.  Co.  v.  Strand,  4  Wash. 
311. 

In  this  proceeding,  as  we  have  heretofore  pointed 
out,  plaintiff  in  error  is  simply  exercising  a  right 
given  by  the  Constitution  to  impose  an  additional 
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servitude  upon  the  right  of  way  of  the  railway  com- 
pany, and  the  only  condition  of  the  exercise  of  this 
right  is  that  compensation,  to  he  ascertained  in  this 
proceeding,  shall  he  made  for  the  damage,  if  any,  re- 
sulting from  the  diminished  value  of  the  use  of  the 
right  of  way  for  railroad  purposes.  Plaintiff  in  er- 
ror in  the  first  instance  produced  and  examined 
witnesses  who  testified  that  the  value  of  the  use  for 
railroad  purposes  would  not  be  diminished  by  the 
additional  servitude  to  be  created  by  the  construc- 
tion and  maintenance  of  the  proposed  telegraph  line 
under  the  stipulations  of  the  petition.  The  burden 
of  proving  this  negative  was  thus  assumed  and  prima 
facie  established  by  the  plaintiff  in  error. 

Where  a  party  has  the  burden  of  establishing  a 
negative,  full  proof  is  not  required,  but  such  proof 
as  renders  the  existence  of  the  negative  probable  is 
sufficient  to  shift  the  burden  of  proof. 

1  Greenleaf  on  Evidence  (Lewis  Ed.)  §78. 

Beardstown  et  al.  v.  Virginia  et  al.,  76  111.  37, 
44. 

People  v.  Pease,  27  N.  Y.  45. 

Commonwealth  v.  Bradford,  9  Mete.  268. 

Vigus  v.  O'Bannon  (IU.)  8  N.  E.  778. 

The  defendant  in  error  did  not  attempt  to  meet 
the  testimony  offered  by  the  plaintiff  in  error  by 
any  testimony  of  the  same  or  like  character.  It  qual- 
ified no  experts  and  offered  no  direct  testimony  that 
the  value  of  the  use  of  the  right  of  way  for  railroad 
purposes  would  be  diminished  by  reason  of  the  con- 
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struction  and  maintenance  of  the  proposed  telegraph 
line  under  the  stipulations  of  the  petition.  It  did, 
however,  introduce  testimony  by  which  it  sought  to 

show  certain  elements  of  special  damages.  The 
chief  of  these,  if  not  the  sole  one  not  excluded  by 
the  stipulations  of  the  petition,  was  the  testimony 
offered  by  its  several  witnesses  lending  to  show  that 
an  additional  annual  expense  would  be  imposed  up- 
on the  Railway  Company  in  cutting,  piling  and  burn- 
ing the  undergrowth  upon  its  right  of  way.  It  was 
this  testimony  which  the  plaintiff  in  error  sought  to 
rehut  by  the  witnesses  Colburn  and  Lynch.  It  seems 
to  us  clear  that  such  alleged  damages,  when  claimed, 
are  special,  and  that  in  older  to  permit  a  fair  trial 
the  right  to  rebut  must  exist.  That  such  a  claim 
would  be  made  by  the  defendant  in  error 
could  not  have  been  reasonably  anticipated  by  the 
plaintiff  in  error.  It  has,  indeed,  been  held  by  the 
courts  that  damages  from  the  added  expense  of 
clearing  and  burning  undergrowth  on  the  right  of 
way  are  too  remote  to  be  allowed. 

Postal  Tele.  etc.  Co.  v.  Ore.  etc.  Co.  23  Utah 
{supra). 

S.  W.  Tel.  etc.  Co.  v.  Gulf  etc.  R.  Co.,  52  S. 
W.  107. 

Atlantic  etc.  E.  Co.  v.  Postal  etc.  Co.,  48  S.  E. 
19  (supra). 

While  it  is  undoubtedly  appropriate  to  apply 
the  rule,  in  a  proper  case,  that  the  answering  testi- 
mony of  the  defendant  tending  to  establish  general 
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damages  may  not  be  rebuted  by  testimony  of  the 
same  general  character  as  that  given  in  chief  and 
in  defense,  this  rule  is  clearly  not  applicable  when 
the  defendant  for  the  first  time  asserts  by  the  testi- 
mony offered  in  defense  a  claim  for  special  dam- 
ages. Suppose,  for  example,  the  defendant  had 
introduced  testimony  that  the  proposed  telegraph 
line  of  the  petitioner  would  interfere  with  signal 
service  wires  installed  or  to  be  installed  upon  its 
right  of  way  for  the  safe  operation  of  its  railroad. 
Such  a  claim  could  not  be  anticpated  by  the  peti- 
tioner, especially  where  no  defensive  pleading  is  re- 
quired to  be  filed.  Yet  it  cannot  be  doubted  that 
the  petitioner  would  be  entitled  to  meet  such  proof 
by  the  testimony  of  electricians,  with  such  exper- 
ience as  to  render  them  competent  as  expert  wit- 
nesses, that  there  would  be  no  such  interference 
and  that  such  claim  was  merely  fanciful. 

It  will  be  observed  that  in  adopting  the  rule  as 
to  the  burden  of  proof,  the  Supreme  Court  of  the 
State  of  Washington  in  Bellingham  Bay  etc.  R.  Co. 
v.  Strand,  4  Wash,  (supra),  followed  the  decision 
of  the  Supreme  Court  of  Illinois  in  McBeynolds  v. 
Burlington  etc.  B.  Co.,  106  111.  152. 

The  Illinois  courts  have,  however,  since  held 
that  where  the  defendant  claims  special  damages 
such  as  damages  to  the  remainder,  and  introduces 
evidence  in  support  of  such  claims,  the  petitioner 
may  introduce  rebutting  evidence. 

Chicago  etc.  By.  Co.  v.  Phelps,  17  N.  E.  771. 
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Hartshorn   v.  III.  etc.  /.'//.  Co.,  75  N.  E.  122, 
125. 

Sec  also  the  earlier  ease  of 

ViOage  of  Hyde  Park  v.  Dunham,  85  111.  569, 
573. 

This  question  lias  never  been  passed  upon  by  the 
Supreme  Court  of  the  State  of  Washington,  but  it 
niusT  be  assumed  that  having  adopted  the  original 
rule  from  the  decision  of  the  Illinois  Court,  the 
qualification  or  rather  the  application  of  that  rule 
by  the  latter  Court  would  likewise  be  followed. 
The  testimony  which  was  sought  to  be  rebutted  was 
the  principal,  if  not  the  sole,  testimony  upon  which 
the  excessive  verdict  of  the  jury  could  have  been 
based,  under  the  instructions  given  by  the  Court. 
Plaintiff  in  error  had  a  number  of  witnesses  by 
whom  it  was  prepared  to  rebut  this  testimony;  and 
cf  this  fact  the  Court  was  advised  when  the  testi- 
mony was  rejected  (Record,  p.  99).  The  rejection 
of  the  proffered  testimony  was  seriously  prejudicial 
to  the  plaintiff  in  error. 

V. 

The  Court  erred  in  refusing  to  give  the  fifth 
instruction  requested  by  the  plaintiff  in  error  (As- 
signment of  Errors,  VI). 

It  is  conceded  that  every  portion  of  this  in- 
struction was  sufficiently  covered  by  others  given  by 
the  Court,  except  the  following: 

"In  considering  the  question   of  compensa- 
tion to  be  awarded  to  the  defendant  herein, 
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you  are  therefore  instructed  that  you  are  not 
to  consider  any  evidence  that  ma}^  have  been 
introduced  or  any  knowledge  possessed  by  in- 
dividual members  of  the  jury  bearing  upon 
the  market  value  of  the  right  of  way,  or  any 
portion  thereof,  or  of  lands  adjacent  thereto." 

The  portion  of  the  instruction  above  quoted  was 
clearly  correct.  In  view  of  the  circumstances  con- 
nected with  the  trial  and  of  the  verdict  of  the  jury, 
it  should  have  been  given,  and  its  refusal  was  prej- 
udicial error. 

VI. 

The  Court  erred  in  refusing  to  give  the  following 
instruction  requested  by  plaintiff  in  error  (Assign- 
ment of  Errors  VII.)  : 

"You  are  further  instructed  that  the  stat- 
utes of  the  State  of  Washington  do  not  impose 
any  express  duty  upon  the  defendant  railway 
company  to  cut  or  burn  the  brush  growing  on 
its  right  of  way,  nor  to  keep  the  same  free  from 
grass,  weeds,  brush  or  trees ;  neither  does  it  im- 
pose any  such  express  duty  upon  the  telegraph 
company.  If,  however,  the  defendant  railway 
company  does  clear  its  right  of  way  of  timber, 
slashings,  choppings,  and  brush,  then  it  is  made 
its  duty  under  the  laws  of  this  state,  as  rapidly 
as  the  clearing  or  cutting  progresses  and  the 
weather  conditions  permit  or  at  such  times  as 
the  forester  or  any  of  his  assistants,  or  any 
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ftre  warden,  may  direct,  to  obtain  a  permit  and 
to  !'il<'  an.l  burn  the  same  on  such  right  of 
way." 

There  is  no  statute  law  iii  the  State  of  Washing- 
ton imposing  any  express  duty  upon  a  railway  com- 
pany t<»  keep  its  right  of  way  clear  even  from  com- 
bustible  material.  The  only  statute  relating  to  the 
subject  is  as  follows: 

"Every  one  clearing  right  of  way  for  rail- 
road, wagon  road  or  other  road,  shall  pile  and 
burn  on  such  right  of  way  all  refuse  timber, 
slashings,  choppings  and  brush  cut  thereon  as 
rapidly  as  the  clearing  or  cutting  progresses 
and  the  weather  conditions  permit,  or  at  such 
other  times  as  the  forester  or  any  of  his  assist- 
ants, or  any  warden,  may  direct,  and  before 
doing  so  shall  obtain  a  permit."  (Sessions 
Laws,  1911,  p.  634.) 

Witnesses  for  defendant  in  error  testified  that  an 
additional  annual  expense  was  caused  to  the  Rail- 
way Company  in  being  compelled  to  cut  and  remove 
the  brush  and  pile  it  away  from  the  poles  and  wires 
and  to  guard  the  fires  until  the  brush  was  burned, 
in  order  to  avoid  injuring  the  telegraph  poles  and 
wdres.  But  as  the  Railway  Company  cannot  law- 
fully clear  and  burn  the  brush  except  in  accordance 
with  the  statute,  any  additional  expense  incident 
thereto  must  be  borne  exclusively  by  the  Railway 
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Company  under  the  authorities  heretofore  cited, 
and  cannot  he  imposed  upon  the  Telegraph  Com- 
pany. If  this  element  of  damage  were  eliminated 
from  the  case,  there  would,  under  the  stipulations  of 
the  petition,  be  no  substantial  basis  upon  which  the 
excessive  verdict  of  the  jury  could  rest. 

The  Court,  on  the  other  hand,  instructed  the 
jury  that  "The  law  requires  a  railway  company 
to  use  reasonable  diligence  in  keeping  its  right  of 
way  clear  from  inflammable  material,  and  that  where 
it  fails  to  do  so,  and  damage  results  therefrom,  the 
railway  company  is  liable."  Thus  the  jury  were 
left  to  draw  an  inference  directly  converse  to  the 
law  as  stated  in  the  instructions  Nos.  6  and  7  re- 
quested; and  this,  notwithstanding  it  is  the  settled 
law  that  in  the  absence  of  a  statute  it  is  not  negli- 
gence per  se  to  permit  brush,  etc.,  to  grow  or  accu- 
mulate on  a  right  of  way,  the  question  of  negligence 
being  one  of  fact  for  the  jury. 

Union  Pac.  Ry.  Co.  v.  Gilland  (Wyo.),  34 
Pac.  953. 

Perry  v.  S.  P.  R.  R.  Co.,  50  Calif.  579. 

R.  R.  Co.  v.  Shanefelt,  47  111.  497. 

R.  R.  Co.  v.  Mills,  42  111.  411. 

Spencer  v.  R.  R.  Co.  (Mont.),  27  Pac.  682, 
683. 

As  we  have  heretofore  seen,  plaintiff  in  error 
was  entitled  to  have  the  jury  correctly  instructed 
concerning  the  duties  imposed  upon  the   railway 
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company  by  the  regulative  provisions  of  the  stat- 
utes of  the  State. 

C.  B.  (!•  Q.  R.  Co.  v.  Chicago,  (supra),  pp 

255,  256. 
(And  see,  ante  p.  31-2.) 

VII. 

The  Court  erred  in  refusing  to  give  the  follow- 
ing instruction  (No.  7)  requested  by  plaintiff  in  er- 
ror (Assignment  of  Errors,  VIII) : 

"You  are  further  instructed  that  if  you  be- 
lieve from  the  evidence  that  the  clearing  of 
brush  and  other  undergrowth  immediately  sur- 
rounding the  poles  of  the  telegraph  company 
would  require  additional  time  and  expense, 
then  the  defendant  railway  company  will  owe 
no  duty  to  the  telegraph  company  to  cut  or 
remove  such  brush  and  undergrowth,  and  it 
need  not  incur  such  additional  expense  unless 
you  believe  from  the  evidence  that  the  cutting 
of  such  brush  or  undergrowth  immediately 
around  said  telegraph  poles  would  be  necessary 
for  the  safe  and  proper  operation  of  defend- 
ant's railway  trains  and  business  or  to  prevent 
the  spread  of  fires  from  the  said  railway  across 
its  right  of  way  to  adjoining  land." 

This  instruction  was  manifestly  a  correct  state- 
ment of  the  law,  and  its  refusal  was  gravely  preju- 
dicial.    The  witnesses  for  the  defense  based  their 
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estimates  of  added  annual  expense  largely  upon  the 
claim  that  it  would  require  more  time  and  labor 
to  cut  the  brush  and  undergrowth  immediately 
around  the  poles  and  to  remove  and  pile  it  so  as  to 
avoid  injury  or  damage  to  the  poles  and  wires  when 
they  were  burned.  As  the  plaintiff  in  error  was 
not  permitted  to  rebut  this  testimony  and  to  show 
how  chimerical  and  fallacious  it  was,  it  was  the 
more  important  that  the  jury  should  have  been 
properly  instructed  upon  the  subject.  If  the  cut- 
ting and  burning  of  the  brush  about  the  poles  was 
necessary  only  for  the  convenience  and  safety  of  the 
telegraph  line,  then  the  duty  to  cut  and  burn  it 
would  devolve  alone  upon  the  telegraph  company. 
It  could  not  devolve  upon  the  railway  company  to 
incur  such  additional  expense,  unless  it  appeared 
to  the  jury  from  the  evidence  in  the  case  that  such 
expense  would  necessarily  be  incurred  by  the  de- 
fendant in  error  to  secure  the  safe  and  proper  oper- 
ation of  the  railway  company's  trains  and  business 
and  to  prevent  the  spread  of  fires  to  adja^^at  prop- 
erty. The  principle  involved  is  so  self-evident  that, 
so  far  as  we  are  able  to  discover,  the  question  has 
never  been  presented  to  the  courts  for  consideration, 
except  in  the  case  of  Postal  Tele.  etc.  Co.  v.  L.  W. 
R.  Co.,  22  So.  219,  222.    In  that  case  it  is  said : 

"We  think  the  poles  are  sufficiently  removed 
from  defendant's  track  to  justify  our  designat- 
ing danger  from  the  same  as  a  remote  danger 
even  as  to  the  sidings.     The  railroad  right  of 
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way  has  been  already  Fenced  in  (in  their  o'wn 

interest)  in  almost  its  entire  length.  Defend- 
ants are  in»t  called  on  to  make  any  change  in 
the  same,  in  tlie  interest  of  the  plaintiffs;  nor 
irill  they  hi  specially  called  on.  in  the  interest 
of  tin  latter,  l<>  fa  <  \>  their  right  of  tvay  clear 
of  grass,  to  (/nun!  plaintiff's  poles  from  danger 
from  fin.  Railroad  companies  are  under  a 
general  obligation  to  keep  their  tracks  freee 
from  combustible  materials,  but  the  plaintiffs 
in  voluntarily  seeking  to  place  their  line  along 
defendants'  right  of  way,  assume  certain  risks, 
and  aUo  the  obligation  of  taking  the  necessary 
sti  jis  and  precautions  for  the  protection  of  their 
own  property  from  fire,  and  for  the  operation 
of  their  line.  Defendants'  fear  of  danger  of 
liability  from  the  presence  of  the  telegraph 
poles  on  their  right  of  way  is  greatly  exagger- 
ated, if  it  exists  at  all."     (Italics  ours.) 

VIII. 

The  Court  erred  in  refusing  to  give  the  ninth 
instruction  requested  by  the  plaintiff  in  error  (As- 
signment of  Errors,  IX).  The  following  language 
in  this  instruction  was  not  covered  by  any  other 
instruction  given  by  the  Court: 

"You  are  likewise  instructed  that  you  must 
not  consider  any  advantages  or  benefits  which 
may  accrue  to  the  telegraph  company  from  its 
use  of  the  railroad's  right  of  way,  in  the  assess- 
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ment  of  damages.  The  railroad  company  can 
only  claim  compensation  for  such  damages  as 
will  actually  result  to  it  in  the  use  of  its  right 
of  way  for  railroad  purposes,  by  reason  of 
the  construction  and  maintenance  of  the  tele- 
graph line." 

This  instruction  was  requested  for  the  purpose 
of  preventing  the  effect  of  an  appeal  to  the  jury  for 
the  allowance  of  excessive  damages  on  the  ground 
that  in  going  upon  the  right  of  way  of  the  railway 
company,  the  petitioner  was  saved  the  necessity  of 
acquiring  by  condemnation  and  of  then  clearing  and 
improving  another  sufficient  right  of  way  between 
the  termini  of  the  proposed  telegraph  line.  It  was 
requested  in  order  to  prevent  the  jury  from  being 
misled  as  to  the  very  object  of  the  constitutional 
and  statutory  provisions  of  the  State  of  Washing- 
ton. That  such  is  the  law  even  in  the  absence  of 
such  constitutional  and  statutory  provisions,  see: 

R.  R.  Co.  v.  Tele.  Co.,  48  S.  E.  15   (supra), 
where  it  is  said: 

"That  the  right  of  way  may  possess  pecu- 
liar advantages  and  benefits  to  the  telegraph 
company  in  the  construction  and  maintenance 
of  its  line  is  not  a  proper  element  in  the  esti- 
mate of  damages." 

California  etc.  R.  Co.  v.  S.  W.  Tele.  Co.,  52  S.  W. 
86,  where  it  is  said: 
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"What  extraordinary  advantages  might  ac- 
crue to  the  telegraph  company  by  being  ac- 
corded the  use  of  laud  already  cleared  of  brush 
and  other  obstructions  should  not  enter  into 
consideration  in  fixing  the  damages  to  appellant, 
because  it  is  clear  that  its  damages  have  not 
been  enhanced  by  the  great  advantages  obtain- 
ed by  appellee  in  using  its  right  of  way." 

Texas  etc.  II.  Co.  v.  Postal  etc.  Co.,  52  S.  W.  108, 
where  it  is  said : 

"Under  no  conveivable  state  of  facts  could 
the  value  of  the  use  of  the  right  of  way  to  ap- 
pellee be  made  the  measure  by  which  to  deter- 
mine the  damages  sustained  by  appellant." 

IX. 

The  Court  erred  in  refusing  the  tenth  instruc- 
tion requested  by  plaintiff  in  error  (Assignment  of 
Errors,  X). 

It  is  true  that  the  Court  called  the  jury's  atten- 
tion to  the  petition,  giving  the  substance  thereof  in 
its  first  instruction,  and  advised  the  jury  that  they 
were  to  consider  the  stipulations  contained  in  the 
petition.  But  in  view  of  the  fact  that  the  estimates 
of  annual  expense  given  by  the  several  witnesses  for 
the  defendant  in  error  embraced  numerous  elements 
not  in  any  wise  segregated  or  distinguished  by  the 
witnesses  in  giving  their  estimates,  and  which  ele- 
ments, under  the  stipulations,  could  not  be  consid- 


52 

ered  in  arriving  at  the  true  measure  of  damages 
and  in  ascertaining  the  proper  sum  to  be  returned 
as  their  verdict,  plaintiff  in  error  was  entitled  to 
have  its  instruction  given  as  requested.  Because  of 
the  state  of  the  evidence,  the  Court  should  have 
specifically  instructed  the  jury  respecting  the  stip- 
ulations which  must  guide  them  in  weighing  the  evi- 
dence and  arriving  at  their  verdict. 

X. 

The  Court  erred  in  modifying  instruction  No. 
11  requested  by  plaintiff  in  error  by  adding  the 
words  at  the  conclusion  thereof: 

"But  by  this  instruction  the  Court  does  not 
intend  to  intimate  to  you  in  any  manner  any 
view  which  it  may  entertain  as  to  the  amoimt 
which  you  should  award  the  defendant  herein." 
(Assignment  of  Errors,  XL) 

The  instruction  as  requested  was  a  correct  state- 
ment of  the  law.  The  added  statement  of  the  Court 
was  wholly  unnecessary  and  was  calculated  to  weak- 
en if  not  destroy  the  force  of  the  instruction  re- 
quested. 

XI. 

The  Court  erred  in  giving  the  fourth  instruc- 
tion requested  by  defendant  in  error  (Assignment 
of  Errors,  XII). 

The  error  of  this  instruction  is  rendered  appar- 
ent by  what  is  said  under  subdivision  VII  of  this 
brief. 
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For  the  several  reasons  here  presented,  the  judg- 
ment BhOUld  be  reversed  and  the  eause  remanded  for 
8  new  trial. 

Respectfully  submitted, 

Hughes,  McMicken,  Dovell  &  Ramsey, 
Attorneys  for  Plaintiff  in  Error. 
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STATEMENT. 

This  proceeding  is  an  ordinary  condemnation 
proceeding,  brought  under  the  eminent  domain  stat- 


utes  of  Washington  for  the  purpose  of  acquiring  a 
right-of-way  for  a  pole  Hue  on  the  respondent's 
right-of-way  between  Seattle  and  Sumas  on  the 
international  boundary,  a  distance  of  something 
over  120  miles.  A  preliminary  order  was  entered 
and  in  due  course  the  case  proceeded  to  trial  be- 
fore a  jury,  on  the  question  of  damage,  and  is  now 
for  review  in  this  court  upon  certain  errors  as- 
signed and  directed  to  matters  occurring  at  the 
trial,  upon  such  question.  The  only  errors  assign- 
ed and  argued  are  as  to  exclusion  of  testimony  and 
as  to  certain  instructions  refused  by  the  court,  and 
a  transcript  of  only  such  part  of  the  proceedings  has 
been  filed  as  pertains  to  the  errors  assigned. 

ARGUMENT. 

A  considerable  part  of  the  brief  of  plaintiff  in 
error  is  taken  up  with  a  quotation  and  discussion 
of  the  various  constitutional  and  statutory  provis- 
ions under  which  it  was  given  the  right  to  file  and 
prosecute  this  proceeding.  Both  the  Federal  act 
and  acts  similar  to  the  eminent  domain  statutes  of 
the  State  of  Washington  have  been  passed  upon  by 
the  courts  so  often  that  a  discussion  of  these  con- 
stitntional  and  statutory  provisions  seems  uneces- 
sary,  the  rule  being  well  established  that  compen- 
sation must  be  paid  in  a  proceeding  of  this  kind 


prior  to  obtaining  a  perpetual  easement  or  right 
to  maintain  a  pole  line  by  a  corporation  such  as 
contemplated  by  the  federal  statute  governing  the 
control  of  telegraph  companies. 

Western  Union  Tel  Co.  vs.  Pacific  R.  R., 
195  U.  S.  540;  49  I,.  Ed.  312. 

Western  Union  Tel.  Co.  vs.  City  of  Rich- 
mond, 224  U.  S.  160;  56  L.  Ed.  710. 

State  ex  rel  Spokane  &  British  Cohan  bin 
Tel.  &  Tel.  Co.  vs.  City  of  Spokane,  24 
Wash.  53;  63  Pac.  1116. 

Notwithstanding  the  lengthy  quotations,  we  do 
not  understand  that  counsel  contend  that  the  rights 
which  are  sought  to  be  acquired  by  the  petitioner  in 
this  case  could  be  acquired  excepting  imder  a  con- 
tract with  the  defendant  in  error  or  by  paying  com- 
pensation to  be  fixed  by  a  jury  in  a  proceeding  of 
this  character.  It  is  elementary  that  no  rights  are 
acquired  under  the  federal  act,  Western  Union  Tel. 
Co.  vs.  Pcnn.  R.  R.  supra;  and  under  Section  9314 
of  Remington  &  Ballinger's  Codes  of  the  State  of 
Washington  no  rights  can  be  acquired  until  due 
compensation  has  been  fixed  and  paid. 

After  the  entry  of  the  preliminary  order  of 


necessity,  there  was  only  one  question  raised  under 
the  petition  in  this  case  and  that  was  the  amount 
of  damage  to  which  the  defendant  in  error  was 
entitled  for  the  rights  sought  to  be  acquired.  Nor 
is  there  any  question  but  that  the  stipulations 
contained  in  the  petition  must  of  necessity  enter 
the  final  decree,  and  that  the  case  as  far  as  the 
question  of  damage  is  concerned  must  be  tried  in 
view  of  the  stipulation  as  contained  therein.  We 
mention  these  matters  here  for  the  reason  that  a 
great  part  of  the  brief  of  plaintiff  in  error  is  taken 
up  with  a  citation  of  statutes  and  authorities  which 
were  before  the  court  below  and  given  effect  by  it 
upon  the  trial. 

Pages  25  to  35  of  the  brief  are  then  taken  up 
with  a  discussion  of  the  measure  of  damage  in  a 
case  of  this  character.  No  exceptions  to  the  rule 
adopted  by  the  trial  court  were  taken  and  no  error 
assigned  upon  the  question  in  this  court,  and  the 
record  having  to  do  with  this  question  is  not  before 
the  court;  and  it  is  sufficient  to  say  that  the  trial 
court  followed  the  rule  as  contended  for  by  counsel 
for  the  plaintiff  in  error,  and  admitted  evidence 
only  upon  questions  going  to  show  the  depreciation 
iu  value  of  the  use  of  this  120  miles  of  right-of- 
way  by  reason  of  the  proposed  construction  of  pe- 


thinner's  telegraph  line  as  outlined  in  its  petition, 
and  subject  to  the  stipulations  contained  therein,  no 
evidence  admitted  in  respondent's  ease  was  ex- 
cepted to  and  the  argument  of  counsel  upon  this 
question  which  in  this  case  is  not  directed  to  any 
exception  reserved  or  error  assigned  is  purely  acade- 
mic, and  must  have  been  made  by  counsel  for  the 
reason  that  he  could  not  make  any  showing  by  de- 
voting his  argument  to  the  errors  he  assigned,  for 
to  repeat  no  error  is  assigned  by  the  plaintiff  in 
error  as  to  any  evidence  offered  to  show  damage, 
or  as  to  any  instruction  given  by  the  court  upon 
such  question.  The  only  complaint  made  in  the 
brief  is  that  the  witness  Middaugh  should  have  been 
permitted  to  answer  one  question  propounded,  that 
the  witness  Craver  was  permitted  to  answer  one 
question  which  was  improper,  that  the  court  erred 
in  refusing  to  admit  certain  testimony  on  rebuttal, 
and  refused  to  give  certain  requested  instructions, 
which  are  not  to  be  found  in  the  record.  No  other 
errors  are  assigned  or  argued,  and  we  believe  we 
will  be  following  good  practice  and  the  convenience 
of  this  court  in  refusing  to  argue  academic  ques- 
tions, but,  in  devoting  this  brief  to  the  errors  as- 
signed and  argued. 
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Assignment  of  Error  No.  1. 

It  is  contended  that  the  lower  court  erred  in 
refusing  to  permit  the  witness  Middaugh  to  answer 
one  question  which  is  set  forth  on  page  35  of  the 
brief,  and  found  on  page  46  of  the  record.  An 
examination  of  the  testimony  of  Mr.  Middaugh  will 
show  that  lie  did  testify  generally  in  answer  to 
the  identical  question.  The  objection  was  sustained 
t<>  the  particular  question  for  the  reason  that  it 
was  confined  to  the  particular  right-of-way  invloved 
in  this  case,  concerning  which  Mr.  Middaugh  had 
no  knowledge  for  more  than  thirteen  years.  It  is 
true  that  the  witness  was  superintendent  of  bridges 
on  this  particular  line  up  to  the  year  1899  (Rec- 
ord p.  43),  but  it  is  also  shown  that  he  had  not 
been  engaged  in  railroad  work  for  thirteen  years 
(  Record  p.  49)  and  that  he  had  not  even  rode  over 
this  line  for  over  six  years  (Record  p.  49).  In 
other  words,  it  was  shown  that  the  witness  had  no 
familiarity  with  this  particular  right-of-way  since 
1899,  had  not  been  engaged  in  railroading  for  thir- 
teen years,  and  as  far  as  the  record  shows,  was  not 
posted  on  the  question  of  present  day  methods  of 
either  maintenance  of  way  or  safe  operation. 

The  witness  had  already  been  permitted  to  tes- 
tify as  an  expert  over  the  objection  of  the  defend- 


ant  in  error,  that  the  appropriation  of  a  right-of- 
way  and  the  construction  of  a  telegraph  line  under 
stipulations  such  as  contained  in  the  petition  would 
not  cause  any  injury  or  damage  to  the  right-of-waj 
of  a  railroad  company,  and  do1  depreciate  the  value 
of  its  use   Cor   railroad   purposes   (Record  pp.    r> 

and    16),  and   his  opinion  as  an  experl    was  already 

before  the  jury. 

The  argument  that  is  made  in  support  of  this 
assignment  is  based  upon  the  theory  that  experts 
not  familiar  with  a  particular  line  of  railroad  would 
be  disqualified.  This  argument  is  unsound  for  the 
reason  that  the  witness  was  permitted  to  testify 
generally  as  an  expert,  and  an  objection  was  sus- 
tained only  when  it  was  attempted  to  ask  the  wit- 
ness with  reference  to  this  particular  line  concern- 
ing which  he  had  no  familiarity  for  more  than 
twelve  years.  It  certainly  will  not  be  contended  that 
experts  such  as  referred  to  in  the  argument  of 
counsel  would  be  permitted  to  testifying  as  to  a 
particular  piece  of  right-of-way  concerning  which 
they  had  no  knowledge. 

The  qualification  of  an  expert  witness  is  largely 
within  the  discretion  of  a  trial  court.  The  jury 
already  had  his  expert  opinion  and  there  is  nothing 
in  the   record  or  in  the   briefs  to   show  that  the 
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plaintiff  in  error  was  in  any  way  prejudiced  even 
if  the  witness  was  qualified.  The  same  matters 
were  gone  <iver  with  him  on  both  direct,  cross  and 
re-direct  examination,  and  he  repeatedly  gave  it  as 
his  opinion  that  there  was  no  damage  sustained  by 
reason  of  the  proposed  construction  of  the  peti- 
tioner's line,  the  jury  did  not  misunderstand  his 
attitude  or  testimony. 

Assignment  of  Error  No.  3. 

Considering  the  alleged  error  of  the  court  in 
overruling  an  objection  made  to  one  question  asked 
of  the  witness  Craver,  we  desire  to  consider  the 
manner  in  which  this  case  was  tried  by  the  plain- 
tiff in  error.  Even  in  the  portion  of  the  record 
which  is  printed  and  is  before  the  court,  it  appears 
that  the  petitioner  for  some  reason  of  its  own  went 
into  the  question  of  its  past  performances,  it  at  the 
time  of  the  trial  maintaining  a  pole  line  over  this 
right-of-way  under  contract;  and  its  counsel  as 
will  be  shown  by  the  record  and  also  by  the  rulings 
made  by  the  learned  district  judge  attempted  to 
show  the  jury  that  in  the  past  there  never  had 
been  any  damage  sustained  by  the  company  by 
reason  of  the  manner  in  which  the  postal  poles 
had  been  maintained,  and  adduced  testimony  in  his 
cisc  that  in  the  future  poles  would  be  maintained 


iii  the  same  maimer  as  in  the  past.    We  quote  from 
the  testimony  of  the  witness  Blake: 

"Q.  In  the  course  of  your  duties  were  you 
frequently  required  to  pass  over  and  along  this 
road  and  this  right  of  way  and  inspect  the 
right  of  way  and  your  telegraph  line  and  wires? 

A.  I  was  over  the  right  of  way  very  fre- 
quently up  to  five  years  ago.  I  have  been  over 
it  about  once  a  year  since  then,  I  think. 

Q.  Have  you  ever  known  of  any  instance 
where  the  existence  of  your  telegraph  line  has 
caused  (iiij)  interruption  to  the  operation  of 
the  railroad? 

A.     No  sir. 

Q.  Or  any  interference  with  the  uses  and 
operation  of  the  railroad,  or  of  the  use  of  the 
right  of  way  for  railroad  purposes? 

A.     No  sir."  (Record  p.  32). 

And  further  upon  re-direct  examination  of  Mr. 
Forehand  counsel  refers  for  the  first  time  to  the 
very  subject  matter  referred  to  in  the  question 
complained  of  (Record  p.  59)  : 

"Q.  As  to  the  situation,  say  at  Pilchuck, 
if  complaint  were  made  by  the  railroad  com- 
pany or  a  request  to  change  a  pole,  could  you 
do  so? 

A.     Yes. 

Q.    Would  you  do  so? 
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A.     Yes." 
The  witness  Blake,  in  petitioner's  case  on  cross- 
examination,  further  testified: 

"Q.  In  stating  your  opinion  to  this  jury 
of  no  damage,  were  you  basing  that  upon  con- 
ditions as  they  exist  at  this  time  in  your  pole 
line  along  the  right  of  way? 

A.     Yes."  (Record  p.  41). 

It  will  also  he  borne  in  mind  that  under  the 
petition,  the  Telegraph  Company  acquired  the  right 
in  all  cases  to  use  all  that  portion  of  the  right-of- 
way  between  a  line  five  feet  from  the  outer  edge 
thereof,  and  a  line  twenty-five  feet  from  the  cen- 
ter of  the  main  track,  so  that  in  all  cases  they  had 
a  right  to  use  all  the  right-of-way  from  a  point 
between  a  line  twenty-five  feet  from  the  center  of 
the  track  and  five  feet  from  the  outer  edge  of  the 
right-of-way  and  reserved  the  further  right  to  place 
poles  even  closer  than  twenty-five  feet  from  the 
track  and  even  between  the  tracks  where  it  was 
impossible  or  impracticdble  for  them  to  place  them 
at  a  point  that  distance  therefrom,  the  petition 
reading: 

"where  the  location  of  the  main  track  upon 
the  right-of-way,  or  the  location  of  buildings, 
tracks,  or  other  improvements  or  obstructions 
upon  the  right-of-way  may  make  it  impossible 


11 

to  place  the  poles  upon  that  portion  of  the 
right-of-way  above  described,  in  which  event 
the  poles  will  be  placed  upon  the  most  practic- 
able remaining  portion  of  the  right-of-way  con- 
sistent with  the  safe  and  proper  construction 
of  said  telegraph  Urn ." 

It  will  also  be  borne  in  mind  that  in  their  own 

ease  it  was  testified  by  their  own  officials  that  they 
would  probably  under  this  petition  and  under  the 
stipulation  which  F  have  quoted  above,  assert  the 
right  to  set  poles  between  the  main  running  track 
and  spurs  leading  off  therefrom,  so  that  their  poles 
would  he  between  the  main  track  and  side  tracks 
(  Record  p.  55).  They  had  such  right  under  the 
petition,  and  the  only  question  that  was  asked  Mr. 
< 'raver  was  as  to  the  additional  expense  if  any  in 
the  maintenance  of  the  right-of-way  if  the  stipula- 
tions as  set  forth  in  the  petition  ivere  complied 
with,  by  reason  of  improvement  work  similar  to 
that  referred  to  by  petitioner's  counsel  in  its  own 
case.  We  call  the  court's  particular  attention  to 
the  fact  that  long  prior  to  Mr.  Craver  being  called, 
the  matter  of  this  work  at  Pilchuck  was  taken  up 
by  counsel  for  the  plaintiff  in  error,  and  his  wit- 
ness, Mr.  Forehand,  president  of  the  petitioner  com- 
pany, referred  thereto  (Kecord  p.  59).  The  ques- 
tion asked  Mr.  Craver  was  perfectly  competent,  and 
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had  in  view  the  obligations  as  contained  in  the  peti- 
tioner's  petition,  which  we  do  not  question  become 
a  part  of  the  decree,  and  we  cannot  believe  that  the 
foregoing  error  is  urged  with  any  seriousness. 

Assignments  of  Error  4  and  5. 

We  have  already  pointed  out  the  theory  upon 
which  the  plaintiff  in  error  tried  this  ease.  By 
direct  examination  of  his  own  witnesses  he  first 
showed  that  they  were  familiar  with  the  pole  line 
which  is  now  upon  the  right-of-way,  and  in  answer 
to  questions  propounded  by  counsel,  his  own  wit- 
nesses testified  that  as  the  new  line  would  be  sim- 
ilar to  the  pole  line  as  now  constructed  the  right- 
of-way  was  not  depreciated  in  value  for  railroad 
purposes.  This  testimony  it  is  true,  was  incompe- 
tent and  immaterial,  but  was  offered  by  petitioner 
and  went  in  without  objection  on  our  part.  He 
also  showed  from  his  own  witnesses,  after  qualifying 
them  as  experts,  that  a  pole  line  constructed  in  the 
manner  as  set  forth  in  the  petition,  subject  to  the 
stipulations  contained  therein,  would  not  damage 
the  defendant  in  error  in  any  sum  whatsoever. 
Upon  cross-examination  of  his  witnesses,  excepting 
the  witness  Middaugh  it  was  shown  that  they  had 
not  taken  into  consideration  any  damage  or  added 
expense  incident  to  the  maintenance  of  the  right- 
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of-way  by  reason  of  the  protection  of  the  Railway 
Company's  property  and  the  safety  of  its  operation 
by  clearing  its  right-of-way,  by  reason  of  handling 
ties,  mid  by  reason  of  interference  with  team  track 
facilities.    These  matters  were  all  put  before  their 

witnesses  upon  cross-examination  during  the  first 
day  of  the  trial  of  this  case.  The  witness  .Mid- 
daugh  was  then  called.  lie  w;is  asked  as  to  his 
familiarity  with  this  particular  right-of-way,  hav- 
ing formerly  been  employed  as  a  superintendent  of 
the  predecessor  in  interest  of  the  defendant  in  error, 
and  was  asked  as  to  the  damage  if  any  under  the 
terms  of  the  petition  under  which  this  proceeding 
was  tried.  He  was  also  asked  on  cross-examination 
what  additional  allowance,  if  any,  was  made  in  the 
necessary  maintenance  of  the  right-of-way  by  rea- 
son of  the  presence  of  telegraph  poles,  and  he  tes- 
tified that  there  was  little,  if  any  additional  ex- 
pense. The  petitioner,  then  upon  re-direct  examin- 
ation went  into  the  very  matters  with  this  witness, 
in  his  own  case,  concerning  which  he  is  complaining 
that  the  lower  court  refused  to  permit  him  to  go 
into  on  rebuttal. 

Referring  to  Mr.  Middaugh's  testimony,  upon 
cross-examination  he  testified  that  it  was  necessary 
in  good  railroading  to  keep  the  right-of-way  clear 
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from  combustible  material,  further  testified  that 
there  was  uo  additioual  expense  incident  to  main- 
taining such  right-of-way  by  reason  of  the  presence 
of  telegraph  poles,  and  in  order  to  bring  out  this 
testimony  even  stronger  before  the  jury,  the  peti- 
tioner on  re-direct  examination  put  the  following 
evidence  before  the  jury: 

"Q.  (Mr.  Hughes)  Did  you  testify  that 
in  your  experience  in  the  cost  of  keeping  clear 
of  brush  of  the  right  of  way  that  the  entire 
right  of  way  would  be  a  dollar  and  a  half  to 
six  dollars  per  mile? 

A.     No  sir;  per  acre. 

Q.  That  covered  the  whole  of  the  right 
of  way? 

A.     That  covered  the  whole  right  of  way. 

Q.  Would  the  presence  of  telegraph  poles 
add  any  appreciable  amount  to  that  expense? 

A.     No."  (Record  p.  49). 

In  view  of  the  whole  testimony  and  of  the  tes- 
timonjr  which  has  just  been  quoted  it  comes  with 
bad  grace  for  the  plaintiff  in  error  to  urge  that  it 
should  be  permitted  to  go  into  this  same  matter 
upon  rebuttal,  all  his  witnesses  were  presented  as 
experts  and  men  qualified  to  speak  on  the  question 
of  damage,  they  were  told  to  consider  the  rights 
sought  to  he  acquired  and  testify  to  the  damage 
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if  any,  they  assumed  the  burden  of  advising  the 
jury,  and  it'  they  were  experts  they  considered  every 
elemenl  properly  entering  into  the  question  of 
damage. 

It  is  apparently  conceded  that  under  the  law 
of  the  Stale  i»f  Washington,  the  burden  is  upon 
the  petitioner  in  a  case  of  this  character  to  show 
the  reasonable  value  of  the  land,  or  as  in  this  case, 
of  the  easement  Bought  to  be  appropriated,  and  in 
the  ordinary  condemnation  proceeding  the  burden  is 
upon  the  petitioner  to  show  not  only  the  value  of 
the  property  taken,  but  the  damage  to  the  re- 
mainder. 

(Section  921,  Remington  &  Ballinger's  An- 
notated Codes  and  Statutes  of  Washington. 
See  brief  of  plaintiff  in  error,  p.  5). 

Bellingha/m  Buij  &  B.  C.  R.  R.  vs.  Strand,  4 
Washing-ton  311 ;  30  Pac.  144. 

The  question  of  the  admissibility  of  testimony 
upon  rebuttal  it  is  true  is  largely  a  matter  within 
the  discretion  of  the  trial  court,  but  we  believe 
that  it  would  have  been  an  abuse  of  discretion  if 
in  a  case  of  this  character  the  trial  court  had  per- 
mitted the  petitioner  to  put  in  part  of  its  case  after 
the  respondent  had  introduced  its  testimony.     The 
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burden  was  upon  the  petitioner  to  put  before  the 
jury  evidence  showing  the  compensation  to  which 
the  respondent  was  entitled.  Upon  cross-examin- 
ation of  the  expert  witnesses  the  respondent  had  a 
right  to  show  what  elements  were  taken  into  con- 
sideration, and  to  get  their  opinion  as  to  whether 
they  considered  any  condition  that  would  arise  and 
that  would  result  in  damage,  and  upon  re-direct 
examination  petitioner  had  a  right  to,  and  did  go 
into  the  testimony  which  was  developed  upon  such 
cross-examination,  and  all  the  various  elements  of 
damage  or  claimed  damage  were  brought  out  either 
upon  direct  or  re-direct  examination.  The  law  in 
a  case  of  this  character  is  as  is  shown  by  the  au- 
thorities, that  the  measure  of  damage  is  the  diminu- 
ation  in  value  of  the  use  of  the  right-of-way,  and  as 
said  by  the  courts,  this  is  a  question  of  fact  to  be 
determined  by  the  jury,  and  it  is  evidence  of  facts 
showing  such  damage  which  is  competent,  and  it 
was  only  such  evidence  that  was  adduced  by  the 
respondent.  No  objection  was  made  at  the  time  of 
the  trial  that  this  testimony  was  incompetent.  In 
fact  it  was  so  conceded  and  no  error  has  been  as- 
signed to  the  point  that  it  was  incompetent.  In 
fact,  as  will  be  hereinafter  pointed  out,  the  peti- 
tioner by  its  requested  instructions  so  rec- 
ognized.   Some  cases  are  cited  which  are  not  perti- 
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nenrt  to  tin-  issue  discussed,  in  which  a  general  state- 
ment may  he  found  to  the  point  that  evidence  of 
the  cost  «>f  clearing  right-of-way  is  not  a  proper 
element  of  damage,  and  while  this  question  is  in  it 
raised  we  do  state  that  no  authority  based  upon 
reason  can  be  cited  to  this  court  which  holds  that 
the  added  expense  incident  to  the  proper  mainten- 
ance of  a  railroad  right-of-way  is  not  a  proper  item 
of  damage  to  he  put  before  the  jury.  It  is  not  the 
ex] tense  of  clearing  a  right-of-way,  but  the  added 
expense  of  maintaining  the  right-of-way  by  reason 
of  the  presence  of  the  telegraph  poles,  and  it  is 
idle  to  argue  that  a  railway  company  can  properly 
maintain  its  property  with  a  line  of  poles  zigzagging 
across  its  right-of-way,  and  with  the  consequent  in- 
convenience'of  handling  material  and  using  its  fa- 
cilities, for  an  annual  return  for  a  distance  of  120 
miles  at  even  the  figure  as  testified  to  by  its  wit- 
nesses. 

We  believe  that  the  reasoning  as  set  forth  in 
the  cases  of  Cleveland  etc.  Ry.  vs.  Ohio  Postal  Tel. 
Cable  Co.,  67  N.  E.  894,  and  American  Telephone  & 
Telegraph  Co.  vs.  St.  Louis  etc.  Ry.,  101  S.  W.  585, 
and  the  authorities  therein  referred  to  are  sound. 
However,  this  discussion  neither  adds  to  nor  takes 
from  the  error  which  is  assigned. 
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The  only  cases  which  are  cited  in  support  of 
this  assignment  of  error  are  the  three  cases  from 
the  Supreme  Court  of  Illinois.  It  appears  that 
under  the  statute  of  that  state  in  an  eminent  do- 
main proceeding,  the  petitioner  is  not  required  to 
introduce  proof  of  damage  if  any,  to  property  which 
is  not  taken.  Such  is  not  the  statute  of  the  State 
of  Washington,  which  requires  of  and  places  upon 
the  petitioner  the  burden  of  proving  the  value  of 
the  laud  not  only  taken,  but  the  damage  to  the 
remainder. 

If  the  statute,  however,  was  as  in  Illinois,  the 
plaintiff  went  into  the  same  question  which  it  sought 
to  go  into  on  rebuttal  and  the  action  of  the  trial 
court  was  not  an  abuse  of  discretion. 

The  rule  is  well  settled  in  cases  of  this  char- 
acter that  the  burden  being  on  the  petitioner  and  it 
being  required  to  go  into  all  questions  of  damage  in 
its  case  in  chief,  it  is  not  proper  to  go  into  the  same 
questions  on  rebuttal. 

Seattle  &  Montana   Ey.  Co.   vs.  Reeder,  30 
Wash.  253;  70  Pac.  498. 

In  this  case  petitioner  attempted  on  rebuttal  to 
show  that  certain  parts  of  a  ledge  was  shale,  the 
court  held  as  the  matter  had  been  referred  to  in 
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petitioner's    ease    in    chief    such    evidence    was    ini- 

proper  on  rebuttal 

The  burden  being  upon  the  petitioner  to  put 

before  the  jury  all  elements  of  damage  in  its  case 
in  chief,  and  it  having  offered  testimony  of  wit- 
nesses vouched  for  as  being  competent  upon  this 
question,  there  was  n<»  abuse  of  discretion  on  the 
part  of  the  trial  court  in  refusing  to  permit  pe- 
titioner to  go  into  this  matter  a  second  time. 

38  Cyc,  1355. 

Mcurcmde  vs.  Texas  c&  P.  Ry.  Co.,  124  Federal 
42. 

Erie  R.  Co.  vs.  Kennedy,  191  Federal,  332. 

Mitchell  vs.  City  of  Boston,  102  N.  E.  127. 

To  have  permitted  the  petitioner,  after  having 
gone  into  this  question  to  have  divided  its  evidence, 
would  have  been  to  permit  it  to  gain  an  advantage 
which  is  not  contemplated  in  the  trial  of  a  case. 
As  stated,  the  admission  of  testimony  in  rebuttal 
is  largely  within  the  discretion  of  the  trial  court, 
and  before  this  court  could  in  any  event  hold  that 
there  was  such  an  abuse  of  discretion  as  to  author- 
ize a  reversal  of  the  lower  court,  it  must  find  that 
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the  petitioner  was  prejudiced,  and  in  view  of  the 
positive  statements  of  damage  made  by  its  wit- 
nesses; and  in  view  of  the  fact  that  the  same 
matter  was  covered  in  its  own  case  by  the  witness 
Middaugh,  and  was  called  to  the  attention  of  each 
of  its  other  witnesses  on  cross-examination,  its 
rights  cannot  under  any  view  of  the  case  be  held 
to  have  been  prejudiced. 

Stilhvell  etc.  ('<>.  vs.  Phelps,  130  U.  S.  520; 
32  L.  Ed.  1035. 

Press  Publishing  Co.  vs.  Monteitte,  180  Fed- 
eral, 356. 

Security  Trust  Co.  vs.  Robb,  142  Federal  78. 

Hornbuckle  vs.  Stafford,  111  U.  S.  389;  28 
L.  Ed.  468. 

Further,  as  to  the  witness  Colburn,  there  is 
nothing  in  the  record  to  show  that  he  was  compe- 
tent or  qualified  to  testify  upon  this  question,  and 
the  record  will  show  that  the  witness  Lynch  was 
on  the  stand,  and  gave  his  testimony  on  the  ques- 
tion of  damage  after  all  the  matters  referred  to  had 
been  gone  into  on  both  direct  and  cross-examination 
in  the  petitioner's  case  in  chief. 
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Assignments  of  Error  8,  7,  8,  9,  10,  11  mid  12. 

These  assignments  of  error  have  to  <l<>  with 
requested  instinct  ions  which  were  refused  or  modi- 
fied, excepting  the  last  which  is  directed  to  error  in 
giving  the  fourth  instruction  requested  by  the 
respondent. 

There  is  nothing  in  the  bill  of  exceptions  to 
show  what  requested  instructions  were  filed  by  either 
the  petitioner  or  respondent.  The  only  statement 
with  reference  thereto  is  found  on  page  101  of  the 
record  wherein  it  is  recited  that  the  petitioner  and 
the  respondent  each  filed  with  the  clerk  their  re- 
spective requests  in  writing  for  instructions.  The 
requested  instructions,  however,  are  not  set  forth 
or  certified,  nor  is  there  anything  in  the  bill  of  ex- 
ceptions to  show  why  they  were  refused.  We  can- 
not understand  how  this  court  can  pass  upon  these 
exceptions  without  there  being  something  in  the 
record  to  show  that  they  were  presented  and  were 
so  presented  as  to  entitle  the  petitionr  to  have  them 
considered  by  the  court. 

Metropolitan  Railroad   Co.   vs.   Macfarland, 
195  U.  S.  322;  45  L.  Ed.  219. 

Elane  vs.  United  States,  159  IT.  S.  590;  40  L. 
Ed.,  269. 
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Nelson  vs.  Flint,  166  U.  S.  276;  41  L.  Ed. 
1002. 

National  Cash  Register  Co.  vs.  Sailing,  173 
Fed.  22  (C.  C.  A.  9th). 

Considering,  however,  for  the  purpose  of  argu- 
ment, that  the  plaintiff  in  error  can  under  the  rec- 
ord urge  the  exceptions  directed  towards  the  re- 
fusal of  the  court  to  instruct,  we  will  briefly  direct 
the  court's  attention  to  the  argument  as  contained 
in  its  brief. 


The  proposed  instruction  discussed  under  sub- 
division 5  of  their  brief  (Assignment  of  Error  6) 
and  advising  the  jury  that  they  were  not  to  con- 
sider the  market  value  of  the  land  appropriated, 
was  fully  covered  by  the  instructions  given  by  the 
court.  In  its  charge  the  court  instructed  the  jury 
as  follows: 

"As  a  railroad  right  of  way  can  only  be 
used  for  railroad  purposes,  it  has  no  market 
value  as  hind,  and  when  a  telegraph  company 
seeks  to  condemn  an  easement  for  its  lines,  the 
just  compensation  must  be  arrived  at  by  con- 
sidering how  much  the  use  of  the  light  of  way 
for  railroad  purposes  is  diminished  in  value  by 
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the  presence  of  the  telegraph  line.    That  is, 
the  measure  of  damages  is  the  diminution  in 
value  of  the  right  of  way  Eor  railroad  purposes 

caused  by  the  construction,  maintenance  and 
operation  of  the  telegraph  line,  and  in  determin- 
ing litis  question  you  should  take  into  considera- 
tion tdl  the  stipulations  contained  in  the  pe- 
tition pertaining  to  the  manner  in  which  the 
petitioner  will  exercise  the  easement  in  ques- 
tion, the  substance  of  which  petition  and  the 
stipulations  therein  contained  has  already  been 
raid  to  you. 

While  the  just  compensation  which  it  is 
your  duty  to  award,  must  be  arrived  at  by  con- 
sidering how  in  uclt  the  use  of  the  defendant's 
right  of  way  for  radical/  purposes  is  diminished 
in  value  by  the  presence  of  the  telegraph  line 
of  the  petitioner,  to  be  constructed  pursuant  to 
the  stipulations  contained  in  the  petition,  you 
are  instructed  that  in  arriving  at  such  amount 
i/o it  arc  not  to  award  anything  for  remote  con- 
tingent or  speculative  consequences."  (Record, 
p.  109). 

It  would  be  difficult  to  state  the  law  of  the  case 
in  any  clearer  language,  or  more  favorable  to  the 
contention  made  by  the  petitioner.  The  court  had 
already  stated  that  the  only  recovery  would  be  that 
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of  the  diminution  in  value  of  the  use  of  the  right 
of  way  for  railroad  purposes. 

II. 

Under  subdivision  6  of  the  brief,  (Assignment 
of  Error  Number  7),  counsel  urge  that  the  court 
should  have  instructed  the  jury  that  there  was  no 
statute  requiring  a  railroad  company  to  clear  its 
right  of  way.  The  court  did  instruct  the  jury  that 
under  tbe  law  a  railroad  company  was  required  to 
use  reasonable  diligence  in  keeping  its  right-of-way 
clear  from  inflammable  material,  and  if  it  failed 
to  do  so,  and  damage  resulted  as  a  consequence 
thereof,  the  railroad  company  would  be  liable;  spe- 
cifically, however,  instructing  the  jury  that  it  was 
not  to  consider  as  an  element  of  damage  the  cost 
of  clearing  the  right  of  way  unless  that  cost  was  in- 
creased by  reason  of  the  construction  of  the  tele- 
graph line  as  proposed  by  the  petitioner  in  its 
petition.  (Record,  pp.  106-107).  No  exception  was 
taken  to  tbe  instruction  as  given. 

This  is  the  law,  irrespective  of  any  statute,  as 
repeatedly  announced  by  both  the  Supreme  Court 
of  the  State  of  "Washington,  and  the  federal  courts. 

Firemans  Fund  Insurance  Co.  vs.  No.  Pac. 
7?//.,  46  Wash.,  635;  91  Pac.  13. 
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Eddy  n.  Lafayette,  49  Fed.,  807  (C.  C.  A. 
8th);  163  U.  8.  45b'. 

2  Thompson  on  Negligence,  Sec.  2270. 

The  court,  after  referring  to  this  duty,  said: 

"The  expense  thereof  would  not  be  charge- 
able to  the  petitioner  herein  in  this  proceed- 
in.-;  provided,  however,  that  if  you  find  from 
the  evidence  that  the  necessary  expense  thereof 
would  in  any  material  or  substantial  degree  be 
increased  by  reason  of  the  construction  and 
maintenance  of  the  proposed  telegraph  line 
upon  said  right  of  way,  such  additional  expense, 
if  any,  may  be  considered  by  you  in  arriving 
at  your  verdict.  In  considering  that  question, 
however,  you  are  instructed  that  you  are  not  to 
consider  mere  fancied  or  imaginary  difficulties, 
obstructions  or  obstacles,  but  only  such  as  are 
substantial  and  appreciable/' 

No  exception  was  taken  to  any  part  of  this  in- 
struction, nor  was  any  exception  taken  during  the 
trial  to  evidence  which  warranted  the  giving  of  this 
instruction,  and  no  error  is  assigned  that  this  in- 
struction is  not  the  law.  The  subject  matter  there- 
fore having  been  fully  covered,  and  the  proposed 
instruction  not  being  applicable  to  any  issue,  was 
properly  refused. 
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New  York,  Lake  Erie  etc.  Ry.  vs.  Winters, 
143  U.  S.  60;  36  L.  Ed.  71. 

There  is  a  further  matter  which  counsel  appar- 
ently overlooks  and  that  is  the  railroad  company- 
has  a  right  to  conduct  its  business,  and  in  doing  so, 
to  use  reasonable  business  judgment.  The  testi- 
mony shows  that  for  reasonable  railroad  operation 
it  is  necessary  to  clear,  and  keep  cleared,  its  railroad 
right-of-way.  It  makes  no  difference  whether  it  is 
necessary  for  the  purpose  of  protecting  the  company 
from  damage  suits  by  reason  of  spreading  of  fire, 
or  for  the  purpose  of  making  its  operation  more 
efficient,  if  it  is  reasonably  necessary  so  to  do.  It 
is  not  for  the  petitioner  to  say  that  the  statute  law 
does  not  make  it  absolutely  imperative.  The  pe- 
titioner has  the  right  to  construct  its  pole  line  along 
this  right-of-way  upon  paying  compensation,  but 
it  does  not  have  the  right  in  determining  the  ques- 
tion of  damages,  to  require  the  railroad  company 
to  (case  using  good  business  judgment  in  the  main- 
tenance of  its  property;  and  if  in  the  use  of  such 
business  judgment  it  is  necessary  to  expend  more 
money  for  efficient  operation  and  safe  railroading 
by  reason  of  the  presence  of  the  Postal  Company's 
poles,  then  the  Railroad  Company  is  damaged  in 
that  amount.     The  court  told  the  jury  that  they 
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oould  not  consider  remote  or  contingent  or  imagin- 
ary difficulties,  and  should  not  consider  this  ques- 
tion from  the  standpoint  of  damages  unless  the 
damages  were  substantial. 


111. 


Subdivision  7,  (Assignment  of  Error  8),  was 
fully  covered  by  the  instructions  given  by  the  court 
and  already  set  out.  We  note  that  counsel  says  that 
they  were  greatly  prejudiced  by  failure  of  the  court 
to  give  this  instruction,  which  in  effect  is  that  the 
Railroad  Company  would  be  under  no  duty  to  the 
Telegraph  Company  to  cut  or  remove  brush;  but 
this  instruction  which  was  proposed  by  counsel, 
embodied  almost  the  identical  language  used  by  the 
court,  and  hereinabove  quoted,  counsel  evidently 
agreeing  that  if  there  was  an  additional  expense  in 
cutting  brush  and  caring  for  the  right-of-way  by 
reason  of  the  presence  of  the  telegraph  poles,  either 
for  the  purpose  of  affording  safe  operation  or  pre- 
venting the  spread  of  fire,  that  then  the  jury  should 
take  that  into  consideration.  The  instruction  as 
given  by  the  court  on  page  107  of  the  record,  and 
which  we  have  referred  to  under  the  preceding  sub- 
division, puts  this  matter  before  the  jury  in  even 
more  clear  and  concise  language. 
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As  we  have  said  above,  it  was  never  urged  that 
the  Postal  Company  should  be  required  to  pay  any 
of  the  expense  of  clearing  the  right-of-way.  The 
respondent  should  recover  damages  only  if  such 
expense  was  increased  by  reason  of  the  presence  of 
the  petitioner's  poles.  That  is,  if  it  costs  more  with 
the  poles  than  without  them,  it  was  an  element  of 
damage.  This  is  conceded  in  the  instruction  which 
was  requested,  and  as  stated,  was  fully  covered  by 
the  court.  We  do  not  notice  the  cases  cited  for  the 
reason  that  the  theory  of  these  cases  was  followed 
bv  the  court  in  its  instructions. 


IV. 


The  requested  instruction  discussed  under  sub- 
division 8  (Assignment  of  Error  9),  was  fully 
covered  by  the  instruction  as  given  by  the  court 
(Record,  p.  109).  The  jury  were  told  in  definite 
language  that  the  only  question  for  them  to  con- 
sider was  the  diminution  in  value  of  the  right-of- 
way  for  railroad  purposes,  and  they  were  earlier 
told  that  if  they  found  the  damage  would  not  be  ap- 
preciable they  would  return  a  verdict  for  only  nomi- 
nal damages.  There  never  was  any  contention 
made  in  the  trial  of  the  case  as  to  any  benefits  that 
might  accrue  to  the  Postal  Company.     The  record 
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will  show  that  the  evidence  was  confined  absolutely 
to  the  question  of  depreciation  in  value  of  the  use 

with  and  without  the  poles. 


Under  subdivision  9  (Assignment  of  Error  10) 
we  take  it  that  it  is  attempted  to  complain  because 
the  court  did  not  call  the  jury's  attention  to  the 
stipulations  contained  in  the  petition.  This  assign- 
ment is  as  unmeritorious  as  those  we  have  already 
discussed.  The  court  in  its  instructions,  page  102 
to  page  105,  put  before  the  jury  all  of  the  stipu- 
lations, and  advised  them  that  they  would  go  into 
the  decree;  and  further  instructing  them  on  the 
question  of  the  measure  of  damage  (Record,  p. 
109),  the  court  stated  that  the  jury  in  considering 
that  question  should  take  into  consideration  all  of 
the  stipulations  contained  in  the  petition. 

VI. 

Subdivision  10,  (Assignment  of  Error  11), 
wherein  it  is  claimed  that  the  court  erred  in  telling 
the  jury  that  he  did  not  want  them  to  understand 
that  he  entertained  any  views  on  the  question  of 
damages.  This  is  so  plainly  a  correct  statement  to 
be  made  by  the  court  as  not  to  merit  any  discus- 
sion. 
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VII. 

Under  subdivision  11,  reference  is  made  to  as- 
signment of  error  12,  which  refers  to  the  giving  of 
what  is  claimed  was  the  fourth  instruction  re- 
quested by  the  defendant,  These  instructions  are 
not  printed  in  the  record,  but  by  referring  to  assign- 
ment of  error  No.  12,  we  find  that  it  refers  to  an 
instruction  given  by  the  court,  wherein  the  jury 
were  instructed  that  there  would  be  nothing  in  the 
final  decree  which  would  require  the  Postal  Tele- 
graph Company  to  maintain  any  part  of  the  right- 
of-way,  but  r/,.s  far  as  the  public  was  concerned,  the 
Railroad  Company  would  be  under  the  same  lia- 
bility to  care  for,  clear  and  protect  the  same  as  if 
it  was  not  occupied  jointly  by  the  Telegraph  Com- 
pany. This  certainly  is  the  law,  and  in  view  of  the 
statements  which  were  made  during  the  trial  of 
the  case,  by  witnesses  for  the  Postal  Company,  and 
the  refusal  of  the  petitioner  to  stipulate  that  it 
would  assume  any  liability  or  would  care  for  any 
of  the  right-of-way,  it  was  a  proper  instruction, 
although  we  submit  that  the  error  assigned  with 
reference  thereto  is  so  indefinite  and  the  discussion 
so  indefinite  that  upon  that  ground  alone,  it  would 
not  merit  the  consideration  of  this  court. 
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The  foregoing  arc  all  of  the  assignments  of 
error  with  reference  to  the  instructions  given  and 
refused  which  are  discussed.  We  submit  that  they 
arc  all  totally  without  merit,  and  show  the  lack  of 
any  ground  upon  which  to  base  a  request  for  a  re- 
view of  this  case,  which  was  tried  upon  a  theory 
of  law  most  favorable  to  the  petitioner. 

No  complaint  is  or  can  be  made  to  the  instruc- 
tions given  by  the  court,  and  we  submit  that  the 
requested  instructions  even  if  they  were  properly 
before  the  court,  so  far  as  pertinent,  were  fully 
covered  and  the  case  was  fairly  submitted  to  the 
jury  from  the  standpoint  of  the  plaintiff  in  error. 
If  there  was  any  error  in  this  case  it  was  in  refusing 
the  respondent  the  right  to  go  into  matters  of  dam- 
age, which  we  believe  it  was  entitled  to  put  before 
the  jury.  We  will  say  that  the  return  of  $15,000.00 
for  the  perpetual  right  to  maintain  telegraph  poles 
on  the  120  miles  of  right-of-way,  under  stipulations 
which  permit  their  setting  at  any  point  upon  that 
right-of-way,  giving  an  annual  return  upon  a  basis 
of  four  per  cent  of  $600  per  year  or  about  $5.00 
per  mile,  amounts  to  almost  the  taking  of  property 
without  any  compensation. 

AVe  submit  that  this  case  was  tried  before  the 
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jury  011  the  question  of  damage  under  rules  of  law 
most  favorable  to  the  petitioner;  that  the  petitioner 
put  before  the  jury  every  matter  or  thing  which 
was  favorable  to  its  contention.  The  court  gave  the 
jury  instructions  adopting  the  theory  of  law  urged 
by  the  petitioner,  having  refused  to  admit  evidence 
upon  the  theory  of  respondent,  and  that  the  pe- 
titioner by  reason  of  the  trial  before  the  jury  and 
the  verdict  returned  by  it,  has  no  just  cause  for 
complaint.  It  had  a  fair  and  impartial  trial  upon 
a  theory  of  law  proposed  by  itself,  and  there  is  no 
merit  in  the  errors  assigned  and  argued,  and  the 
judgment  and  decree  entered  upon  the  verdict  of 
the  jury  should  be  affirmed. 

C.  H.  Winders, 
Attorney  for  Defendant  in  Error. 
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In  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  1640. 

GEORGE  W.  LOGGIE, 

Complainant, 
vs. 

PUGET  SOUND  MILLS  AND  TIMBER  COM- 
PANY, a  Corporation, 

Defendant. 
Bill  of  Complaint. 

To  the  Honorable,  the  Judges  of  the  Circuit  Court 
of  the  United  States,  in  and  for  the  Western 
District  of  Washington : 

George  W.  Loggie,  a  citizen  of  the  United  States 
and  of  the  State  of  Washington,  residing  at  Bel- 
lingbam,  Whatcom  County,  State  of  Washington, 
brings  this  his  Bill  of  Complaint  against  Puget 
Sound  Mill  and  Timber  Company,  a  corporation, 
organized  under  and  pursuant  to  the  laws  of  the 
State  of  Washington,  and  having  an  office  and  place 
for  the  transaction  of  its  business  in  said  city  of 
Bellingham,  Whatcom  County,  State  of  Washing- 
ton. 

And  thereupon  your  orator  complains  and  says: 
I. 

That  said  defendant  is,  and  at  all  times  herein- 
after mentioned  was,  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Washington,  having  one  of  its  places  of 


vs.  George  W.  Loggie.  3 

business  at  the  city  of  Bellingham,  in  said  State  of 
Washington,  and  being  at  said  times  and  now  a  citi- 
zen of  the  said  State  of  Washington. 
H. 
That  heretofore  and  before  the  27th  day  of  No- 
vember,  1906,   the   said   complainant,    George   W. 
Loggie,  then  of  said  city  of  Bellingham,  county  and 
State  aforesaid,  was  the  original  and  first  inventor 
of  certain  new   and   useful   improvements   in     [2] 
receiving-trips    and    conveyors,    for    transmitting 
pieces  of  lumber  from  one  machine  to  another  dur- 
ing the  process  of  manufacture,  and  also  for  prop- 
erly depositing  said  pieces  of  lumber  on  said  con- 
veyors, the  object  of  which  invention  is  to  reduce 
the  amount  of  floor  space  required  in  which  to  con- 
duct the  several  processes  of  manufacture  of  lum- 
ber, to  diminish  the  number   of  men  required  to 
carry  forward  said  work,  thereby  reducing  the  ex- 
pense of  manufacturing  lumber  siding,  and  corre- 
spondingly increasing   the   profits    thereof,    all    of 
which  is  more  fully  and  particularly   described   in 
the  copy  of  the    letters   patent    and    specifications 
hereto  attached  annexed,  marked  Exhibit  "A,"  and 
by  this  reference  made  a  part  hereof;  that  such  new 
and  useful  improvements  were  not  known  or  used 
by  others  in  this  country  before  his  invention  or 
discovery  thereof,  and  not  patented  or  described  in 
any  printed  publication  in  this  or  any  foreign  coun- 
try, before  his  intention  or  discovery   thereof,  or 
more  than  two  years  prior  to  his  application  for  a 
patent  therefor,  and  not  in  public  use  or  on  sale  in 
this  country  for  more  than  two  years  prior  to  his 
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application  for  a  patent  therefor. 
III. 

That  your  orator,  so  being  the  inventor  of  said 
improvements  by  having  so  made  said  discovery  and 
originated  said  new  and  useful  improvements  with- 
in the  two  years  immediately  preceding  the  16th  day 
of  June,  1906,  did  on  said  16th  day  of  June,  1906, 
make  application  for  a  patent  therefor  to  the  Com- 
missioner of  Patents  in  the  United  States  Patent 
Office,  in  accordance  with  the  then  existing  laws  of 
the  United  States,  and  complied  in  all  respects  with 
the  conditions  and  requirements  and  conditions  of 
said  laws.     [3] 

IV. 

That  thereafter  on  November  27,  1906,  letters  pat- 
ent of  the  United  States  numbered  837,087,  signed, 
sealed  and  executed  in  due  form  of  law,  and  bearing 
date  the  day  and  year  last  mentioned,  were  issued 
to  said  George  W.  Loggie,  whereby  there  was  se- 
cured to  him  and  to  his  heirs  and  assigns  for  the 
term  of  seventeen  years  from  the  27th  day  of  No- 
vember, 1906,  the  full  and  exclusive  right  of  mak- 
ing, using  and  vending  the  said  improvements  em- 
bodied in  said  patent  throughout  the  United  States 
and  the  Territories  thereof,  as  appears  by  a  copy 
of  said  letters  patent  and  specifications  thereof  here- 
unto annexed,  marked  Exhibit  "A"  and  by  this  ref- 
erence made  a  part  hereof,  and  as  will  more  fully 
appear  by  a  certified  copy  of  said  letters  patent  and 
specifications  thereof,  in  court  to  be  produced,  leave 
for  which  your  orator  hereby  asks. 
V. 

That  at  all  times  since  complainant's  discovery 
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and  invention  of  his  said  improvement  at  the  time 
of  the  patenting  thereof  and  now  complainant  has 
been  and  is  the  owner  of  all  rights  in  and  of  the 
whole  of  said  invention  and  letters  patent,  and  is 
entitled  to  be  protected  in  the  enjoyment  of  the 
same. 

VI. 
That  defendant,  as  your  orator  is  informed  and 
believes,  since  a  date  within  the  period  of  two  years 
prior  to  your  orator's  application  for  said  letters 
1  latent  and  subsequent  to  your  orator's  said  inven- 
tion and  discovery,  well  knowing  all  the  facts  here- 
inbefore set  out,  and  against  the  will  of  your  orator 
and  in  violation  of  his  rights,  learning  of  your  ora- 
tor's said  invention  and  device,  and  seeking  to  take 
advantage    f4]     of  your  orator's  knowledge,  skill 
and  discovery,  copied  or  caused  to  be  copied  the  ex- 
perimental and  working  plan   of  your  orator's  and 
placed  the  same  in  use  to  its  own  advantage    and 
benefit,  at  a  lumber  manufacturing  plant  owned  by 
it  and  situated  at  said  city  of  Bellingham,  State  of 
Washington,  within  said  District,  and    constructed 
or  caused  to  be  constructed  and  used  or  caused  to 
be  used,  receiving-trips  and  conveyors  and  machines 
for  the  manufacture  of  lumber,  substantially  as  de- 
scribed in  said  letters  patent,  and  each  of  which 
contains  the  invention  described  and  claimed  in  said 
letters  patent,  and  each  of  which  is  and  was  an  in- 
fringement thereof;  and  defendant,  well  knowing 
all  the  facts  hereinbefore  set  out,  has  continuously 
since  about  November,  1906,    manufactured    large 
quantities  of  lumber  by  a  process,    machines   and 
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combinations  of  machines  using,  containing,  and 
embracing  said  inventions,  all  without  the  license  or 
consent  of  complainant  and  against  his  will,  and  in 
violation  of  his  rights,  and  in  infringement  of  said 
patent,  and  the  rights  secured  thereby  to  complain- 
ant, with  full  knowledge  of  those  rights,  and  to  the 
injury  of  this  complainant  whereby  he  has  been  and 
still  is  being  deprived  of  profits  which  he  otherwise 
would  have  obtained,  and  whereby  he  has  been  and 
is  being  deprived  of  the  exclusive  enjoyment  of  the 
use,  making  and  vending  of  said  patented  invention ; 
that  defendant  is  now  infringing  said  patent  and 
rights  secured  thereby  and  is  continuing  to  use  re- 
ceiving-trips, conveyors  and  machines  substantially 
as  described  in  said  patent  and  specifications  there- 
of, and  is  continuing  to  manufacture  lumber  as 
aforesaid  and  by  the  use  of  said  invention,  to  the  in- 
fringement of  said  patent,  and  threatens  to  con- 
tinue doing  so,  all  in  violation  of  the  rights  of  com- 
plainant [5]  as  secured  to  him  by  said  letters  pat- 
ent and  without  your  orator's  consent  and  against 
his  will,  all  of  which  acts  and  doings  are  contrary 
to  equity  and  good  conscience,  and  tend  to  the  mani- 
fest injury  of  your  orator  in  the  premises. 
VII. 
That  defendant,  so  infringing  said  letters  patent 
and  using  and  operating  machines  and  contrivances 
containing  and  embracing  complainant's  said  in- 
vention and  patent,  has  at  all  times  during  the 
period  of  such  use,  operation  and  manufacture  ef- 
fected a  great  saving  in  the  cost  of  manufacture  of 
lumber  thereby,  and  has  made  great  profits  by  such 
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use,  operation  and  manufacture,  the  full  and  exact 
amount  of  which  is  at  this  time  unknown  to  your 
orator. 

VIII. 

That,  but  for  the  infringement  herein  complained 
of,  and  others  of  like  character,  your  orator  would 
still  be  in  the  undisturbed  condition,  use  and  enjoy- 
ment of  the  exclusive  privilege  secured  by  the  said 
letters  patent,  and  in  receipt  of  the  profits  of  the 
same. 

Forasmuch  as  your  orator  can  have  no  adequate 
relief,  except  in  this  court,  and  to  the  end,  therefore, 
that  the  defendant  may,  if  it  can,  show  why  your 
orator  should  not  have  the  relief  hereby  prayed,  and 
may  make  a  full  disclosure  and  discovery  of  all  the 
matters  aforesaid,  and  according  to  the  best  and  ut- 
most of  its  and  its  agents'  and  officers'  knowl- 
edge, remembrance,  information  and  belief,  full, 
thorough,  true,  direct  and  perfect  answer  make  to 
the  matters  hereinbefore  stated  and  charged ;  but  not 
under  oath,  an  answer  under  oath  being  hereby  ex- 
pressly waived: 

And  that  the  defendant  may  be  decreed  to  account 
for  [6]  and  pay  over  the  income  or  profits  thus 
unlawfully  derived  from  the  violation  of  your  ora- 
tor's rights,  and  be  restrained  from  an#  further  vio- 
lation of  said  rights: 

Your  orator  prays  that  this  Court  may  grant  a 
writ  of  injunction,  issuing  out  of  and  under  seal  of 
this  Honorable  Court,  perpetually  enjoining  and  re- 
straining said  defendant,  its  clerks,  attorneys, 
agents,  officers,  servants  or  workmen  from  any  fur- 
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ther  construction,  sale  or  use  in  any  manner  of  said 
patent  improvement,  or  any  part  thereof,  in  viola- 
tion of  your  orator's  rights  aforesaid,  and  that  the 
material  now  in  possession  or  use  of  the  said  de- 
fendant may  be  destroyed  or  delivered  up  to  your 
orator  for  that  purpose. 

And  that  your  Honors,  upon  the  rendering  of  the 
decree  above  prayed,  may  assess  or  cause  to  be  as- 
sessed, in  addition  to  the  profits  to  be  accounted  for 
as  aforesaid,  the  damages  your  orator  has  sustained 
by  reason  of  such  infringement,  and  that  your 
Honor  may  increase  the  actual  damages  so  assessed 
to  a  sum  equal  to  three  times  the  amount  of  such  as- 
sessment under  the  circumstances  of  the  wilful  and 
unjust  infringement  by  said  defendant  as  herein  set 
forth. 

And  your  orator  further  prays  that  a  provisional 
or  preliminary  injunction  be  issued  restraining  said 
defendant  from  any  further  infringement  of  said 
letters  patent  pending  this  cause,  and  for  such  other 
and  further  relief  as  the  equity  of  the  case  may  re- 
quire, and  to  your  Honors  may  seem  meet. 

May  it  please  your  Honors  to  grant  unto  your 
orator,  not  only  a  writ  of  injunction  conformable  to 
the  prayer  of  this  bill,  but  also  a  writ  of  subpoena 
of  the  United  States  of  America,  directed  to  the  said 
Puget  Sound  Mills  and  Timber  Company,  a  corpora- 
tion, commanding  it  to  appear  and  answer  unto  [7] 
this  Bill  of  Complaint,  and  to  abide  and  perform 
such  order  and  decree  in  the  premises  as  to  the  Court 
shall  seem  proper  and  required  by  the  principles  of 
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equity  and  good  conscience. 

GEORGE  W.  LOGGIE, 
By  FAIRCHILD  &  BRUCE, 
Solicitors. 
H.  A.  FAIRCHILD, 
S.  M.  BRUCE, 
J.  W.  KINDALL, 

Solicitors  for  Complainant  and  for  Counsel. 
United  States  of  America, 
Southern  District  of  California,— ss. 

On  this day  of  December,  1907,  before  me, 

the  undersigned  notary  public,  personally  appeared 
George  W.  Loggie,  the  complainant  above  named, 
who,  being  first  duly  sworn  by  me,  deposes  and  says: 
That  he  is  complainant  named  in  the  foregoing  en- 
titled cause  of  action,  that  he  has  read  the  foregoing 
bill  of  complaint,  knows  the  contents  thereof,  and 
that  the  same  are  true  of  his  own  knowledge,  except 
as  to  the  matters  stated  therem  on  information  and 
belief,  and  as  to  those  matters  he  believes  the  same 
to  be  true. 

GEORGE  W.  LOGGIE. 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  December,  A.  D.  1907. 

[Seal]  FRANK  R.  McREYNOLD, 

Notary  Public  in  and  for  the  State  of  California, 
Residing  at  Los  Angeles  County.     [8] 
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Exhibit  "A"  [to  Bill  of  Complaint— Letters  Patent 
of  G.  W.  Loggie,  No.  837,087— Patented  Novem- 
ber 27,  1906]. 

No.  887,087. 
THE  UNITED  STATES  OP  AMERICA. 
TO    ALL    TO    WHOM    THESE    PRESENTS 
SHALL  COME: 

Whereas  George  W.  Loggie,  of  Bellingham, 
Washington,  has  presented  to  the  Commissioner  of 
Patents  a  Petition  praying  for  the  grant  of  Letters 
Patent  for  an  alleged  new  and  useful  improvement 
in  Receiving-Trips  and  Conveyors,  a  description  of 
which  invention  is  contained  in  the  specification  of 
which  a  copy  is  hereunto  annexed  and  made  part 
hereof  and  has  complied  with  the  various  require- 
ments of  law  in  such  cases  made  and  provided ;  and 

Whereas,  upon  due  examination  made  the  said 
claimant  is  adjudged  to  be  justly  entitled  to  a  Patent 
under  the  law. 

Now,  therefore,  these  Letters  Patent  are  to  grant 
unto  the  said  George  W.  Loggie,  his  heirs,  or  assigns 
for  the  term  of  seventeen  years  from  the  twenty- 
seventh  day  of  November  one  thousand  nine  hundred 
and  six  the  exclusive  right  to  make,  use  and  vend 
the  said  invention  throughout  the  United  States  and 
the  Territories  thereof. 

In  testimony  whereof  I  have  hereunto  set  my  hand 
and  caused  the  seal  of  the  Patent  Office  to  be  affixed 
at  the  City  of  Washington,  this  twenty-seventh  day 
of  November,  in  the  year  of  our  Lord  one  thousand 
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nine  hundred  and  six,  and  of  the  Independence  of 
the  United  States  of  America  the  one  hundred  and 
thirty-first. 

F.  I.  ALLEN, 
Commissioner  of  Patents. 
( Seal  of  Patent  Office,  U.  S.  A.)     [9] 
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Tii  nil   ll-lnil'i    it    mm/  rniiri  ril : 

Beit  .known  thai  L,  George  W.  Loggie,  a 
citizen  of  t lu>  I'nited  States,  and  a  residenl  of 
Bellingham,  in  t lie  county  of  Whatcom  and 
State  of  Washington,  have  invented  certain 
new  and  useful  Improvements  in  Receiving- 
JVips  and  Convey  ers,  of  w  Inch  the  follow  ing 
is  a  specification. 

My  invent  inn  relates  to  an  improvement  in 
conveyers  for  transmitting  pieces  of  lumber 
fi-.  hi  i  one  machine  to  another  during  the  proc- 
e-.^  of  iiiaiiulaet  life  and  alsn  to  an  im- 
proved receiving-trip  by  which  said  pieces  of 
lumber  may  be  properly  deposited  on  said 
convex  ers. 

The  object  of  my  invention  is  threefold: 
to  reduce  the  amount  of  lloor-space  required 
in  which  to  conduct  the  several  processes  of 
manufacture,  to  diminish  the  number  of  ma- 
chines required  for  said  processes,  and  to 
diminish  the  number  of  men  required  to 
carrv  forward  said  work. 

The  application  of  my  invention  to  the 
manufacture  of  bevel-siding  is  illustrated 
in  the  accompanying  two  sheets  of  drawings, 
hi  which  similar  characters  refer  to  similar 
parts  throughout  the  several  views. 

Figures  1  and  2,  taken  together,  represent  in 
plan  view  an  arrangement  of  machines  em- 
bodying my  invention.  Fig.  3  is  a  side  ele- 
vation of  Fig.  1 .  Fig.  4  is  an  end  elevation  of 
Fig.  2,  and  Fig.  5  is  a  side  elevation  of  Fig.  2. 

In  Figs.  1  and  3,  A  and  B  are  portions  of 
the  rear  ends  of  two  wood-planers.  Project- 
ing longitudinally  from  the  rear  of  each  of 
these  planers  is  a  receiving-trip  which  re- 
ceives each  finished  board  as  it  comes  from 
the  planer  and  retains  it  until  it  has  passed 
entirely  beyond  the  planer  bed-plate,  when 
it  is  allowed  to  drop.  Beneath  these  trips 
are  a  number  of  pulleys,  which  move  a  series 
of  belts  transversely  behind  the  planers, 
forming  a  lateral  conveyer.  On  this  con- 
veyer the  boards  fall  from  the  trips  and  are 
transferred  by  it  to  a  receptacle  lying  par- 
allel with,  to  the  rear,  and  to  one  side  of  said 
planers.  By  the  side  of  said  planers  and  in 
line  with  said  receptacle  is  the  resaw  C, 
only  the  front  part  of  which  is  shown. 
The  boards  are  taken  from  said  receptacle 
and  fed  by  hand  through  this  resaw,  and  the 
beveled  pieces  produced  by  it  are  then  trans- 
ferred laterally  by  hand  to  the  trimmer 
tablesF  and  G,  Figs. 2 and  5.  (Trimmer-table 
G  is  not  shown  in  Fig.  2.)  The  trimmer- 
tables  are  located  by  the  side  of  the  resaw 


and    parallel    with    the    planers   referred    to. 
Between  and  above  said  trimmer-tables  are 

hung  the  trimmers  l>  and  E.  Figs,  2  and  5. 
(Trimmer  E  is  not  shown  in  Fig.2.)     Located  60 
between  these  trimmer-tables  K  and  G  is  a 

longitudinal  conveyer  onto  which   the  strips 
are  thrown  by  band  after  they  arc  trimmed. 

This  conveyer  takes  them  to  the  grading- 
table    41,   Figs.  2    and    5,  all    of   which   will  65 
now  be  more  particularly  described. 

Planers  A  and  B.as  illustrated,  are  alike. 
In  planer  A/and  y  are  the  upper  and  lower 
reaf  end  rollers.  1  is  the  floor  of  the  bed- 
plate, in  is  a  lived  guide  on  the  left-hand  70 
side,  and  k  is  a  removable  guide  on  the  right- 
hand  side,  while  /  is  a  removable  guide  fas- 
tened on  top  of  guide  m  and  projecting  a 
short  distance  over  the  floor  i.  Through  the 
w  ay  limited  by  said  floor  i,  side  guides  m  and  75 
Jc,  and  top  guides  I  the  board  M  is  driven  by 
rollers  /and  /'.  Registering  with  the  bottom 
and  sides  of  this  way  is  a  receiving-trip  com- 
posed of  side  guides  3  and  4,  ledge  4', 
spreaders  9  9,  with  slotted  holes  10  10,  and  80 
supporting  -  hangers  7  7  7  7.  Hangers  7  7 
supporting  side  guide  4  are  rigidly  attached 
to  beams  overhead,  which  are  not  shown. 
Hangers  7  ,7  supporting  side  guide  3  are 
also  attached  to  beams  overhead,  which  are  85 
not  shown.  The  upper  ends  of  these  latter 
hangers,  however,  are  hung  on  pins  in  said 
beams  in  line  with  each  other  and  parallel  to 
said  guide,  forming  a  hinged  attachment 
which  permits  the  Tower  end  of  these  sup-  90 
ports  to  swing  when  it  is  desired  to  change 
the  space  between  guides  3  and  4.  The 
board  N  is  shown  retained  in  this  receiving- 
trip  with  one  end  still  resting  on  the  planer- 
floor  i.  It  may  be  noted  that  while  the  95 
board  N  is  in  the  illustrated  position  it  is  re- 
tained by  the  side  guides  3  and  4  and  sup- 
ported by  the  ledge  4'  and  planer-bed  i;  but 
since  the  ledge  4'  only  furnishes  a  support  for 
one  edge  of  the  board  the  guide  I  is  required- 00 
to  prevent  the  board  from  turning  in  the  re- 
ceiver as  soon  as  it  has  passed  from  between 
the  rollers. 

The  receiving-trip  in  the  rear  of  planer  B 
is  in  all  respects  similar  to  the  one  above  de-  105 
scribed.  In  planer  B  the  board  O  between 
the  rear  end  rollers  g  and  g'  has  pushed  the 
board  P  off  of  the  planer-bed  j,  and  it  is  now 
entirely  within  the  receiving-trip;  but  since 
the  ledge  (i'  only  supports  the  board  P  under  1  ic 
one  edge  it  falls  from  said  trip.  However, 
since  the  guides  and  ledge  of  the  receiving- 
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trip  are  parallel  to  the  planer-guides  and  bed 
the  board  Falls  from  a  position  in  a  right  line 
with  that  in  which  it  moved  through  the 
planer. 

5  The  la tcia I  conveyer  beneath  the  trips  and 
behind  the  planers  above  described  is  com- 
posed of  the  horizontal  shafts  IS  and  10,  re- 
tained in  bearings 20 20 and  21  21  22, respec- 
tively. Bearings  20  2]  are  attached  to 
io   beams  23  23,  and  said  beams  al'e  supported 

by  suitable  standards.  Said  bearings  20  20 
and  21  -l  are  retained  in  such  position  thai 

the  shafts  are  parallel  with  the  guides  of  said 

trip   and  shaft    Kt   preferably  higher  than 
15  shaft  is.     On  shaft  18  are  the  fixed  pulleys 

IS  13  I-  Io,  and  on  shaft  10  are  the  fixed 
pulleys  14  M  14  14,  the  pulleys  on  each  shaft 

being  regularly  spaced  and  paired  with  those 

on  the  other 'shaft.  Belts  16  Hi  l(i  10  are 
20  carried  by  i  he  several  pairs  of  pulleys.  On 
one  end  of  shaft  1'.)  is  fastened  the  driver- 
pulley  1"),  on  which  runs  the  driver-belt  17. 
this  end  of  shaft  10  rests  in  bearing '-.''J,  which 
is  suitably  secured  to  a  support.  The  belts 
?5  10  16  16  16  are  supported  between  the  pul- 
leys by  the  under  boards  24  24  24  '24.  These 
under  boards  are  secured  to  the  framework 

25  25.  The  slats  24'  24'  24'  are  situated  be- 
tween the  several  belts  and  are  also  attached 

30  to  the  framework  25  25.  At  the  right-hand 
end  of  this  lateral  conveyer  is  the  receptacle 

26  26'  26".  This  receptacle  may  be  as 
shown  or  only  a  platform  or  merely  a  space 
at  the  delivery  end  of  the  conveyer,  where  a 

35  nuinlxT  of  boards  may  accumulate.  The 
guards  a  b  c  are  fastened  to  the  side  26"  of 
said  receptacle  and  prevent  an  accumulation 
of  boards  in  said  receptacle  from  chafing 
said  belts.      The  conveyer-belts  16  16  16  16 

40  are  driven  in  the  direction  as  indicated  by 
the  arrows.  Boards  Q  and  R  are  shown  on 
this  conveyer.  They  are  assumed  to  have 
dropped  from  the  said  trips.  A  pile  of 
boards  S,  occupying  a.  place  in  the  reeepi  acle 

45  26,  are  assumed  to  have  been  dropped  there 
by  said  conveyer.  It  may  be  noted  that 
said  boards,  whether  on  said  conveyer  or  in 
said  receptacle,  are  bound  to  register  approxi- 
mately with  each  other  at  the  ends  nearest 

50  said  {wasters. 

The  resaw  ('  is  in  tile  line  with  planers  A 
and  B  and  opposite  the  end  of  receptacle  26. 
Only  the  front  feed-rollers  and  a  portion  of 
(he   front    end    of  this   machine   are   shown. 

55  Board  T  is  shown  between  vertical  feed- 
rollers  h  and  A'.  In  passing  through  the  re- 
saw  the  finished  boards  are  each  cut  into  two 

piece-  .if  be\  eled  aiding,  as  is  well  understood 

by  those  familiar  with  these  processes.  From 

'io  said  resaw  I  he  beveled  siding  is  transferred 
lateralh    by   hand    to   trimming  -  tables   I1'  or 

(i,  Figs.  2  and  5.     These  trimmer-tables  are 

located    in   -file   line    and    parallel    with    said 
H     ami     resaw.      Trimmers    1)     ami     B 

illustrated  in  Figs.  2  and  5)  are  sup- 


ported overhead  and  hang  over  and  between 
said  trimmer-tables  in  file  line  with  said 
planers  and  resaw.  These  trimmers  are 
hung  one  in  advance  of  the  other,  so  that  thejl 
may  not  collide  when  in  operation.  Trim- 
mer I)  serves  table  F,  and  trimmer  E  serves 
table  (i.  Table  F  is  partly  removed  in  ordei 
to  show  articles  behind  it.  Between  trim- 
mer-tables F  and  (i  and  parallel  witli  the 
same  is  a  longitudinal  conveyer.  This  de- 
vice has  a  conveyer-belt  30  running  in  the 
direction  indicated  by  the  arrows  on  pullevs 
28  and  27.  Pulley  28  is  attached  to  horizon* 
lal  shall  37,  which  is  supported  by  bearings 
40  40,  (one  of  which  is  not  shown.)  These 
bearings  are  attached  to  and  supported  on 
suitable  framework  44  45.  Pulley  27  is  fixed 
to  horizontal  shaft  38,  which  is  supported  in 
bearings  20  20,  attached  to  framework  42  111. 
Shaft  38  is  parallel  with  and  preferably  in  a 
higher  plane  than  shaft  37.  One  end  of 
shaft  .37  carries  driver-pulley  20,  which  is 
driven  by  belt  31.  Conveyer-belt  30  is  sup- 
ported by  under  board  32,  to  which  is  at- 
tached dee]>  side  guides  33  33,  which  are  at- 
tached to  standards  35  35  35,  &c.  One  of 
said  side  guides  is  partly  removed  in  Fig.  5, 
and  a  section  of  this  conveyer  is  removed  in 
Fig.  2  for  lack  of  space.  At  the  lower  or  re- 
ceiving end  of  this  longitudinal  conveyer  is 
an  inclined  apron  34,  the  lower  end  of  which 
is  fastened  between  guides  33  33  and  the  up- 
per end  supported  on  the  frame  of  the  trim- 
mer-tables. 34'  is  a  dust-screen  which  pre- 
vents the  trimmings  from  falling  on  the  con- 
veyer. A  grading-table  41  (only  partly 
shown)  is  located  under  the  delivery  end  of 
the  longitudinal  conveyer.  This  table  is 
slightly  inclined  downward  from  the  side 
nearest  said  conveyer.  After  the  strips  of 
beveled  siding  are  suitably  trimmed  by  said 
trimmers  while  on  said  trimmer-tables  they 
are  taken  from  thence  and  thrown  by  hand 
on  said  longitudinal  conveyer,  care  being 
taken,  however,  to  so  throw  them  that  one 
end  may  strike  on  said  apron  34  and  the 
other  end  on  said  belt  30.  These  strips  are 
frail  and  can  be  easily  split  by  rough  han- 
dling; but  when  they  land  in  the  conveyer, 
as  described,  the  flexibility  of  the  pieces 
causes  them  to  bend  downward,  while  the 
ends  are  supported  between  the  said  apron 
and  said  belt.  -They  are  thus  saved  from 
destructive  shock.  The  strip  W  is  assumed 
to  have  been  thrown  on  the  conveyer  in  this 
manner.  The  friction  between  the  end  of 
I  he  strip  on  the  belt  and  on  strips  of  siding 
being  carried  by  the  belt  is  greater  than  the 
friction  between  the  end  of  the  strip  and  the 
inclined  apron  34.  Hence  the  strips  are 
drawn  down  ami  forward  until  they  he  en- 
tirely on  the  belt,  as  illustrated  by  the  posi- 
tion of  the  strip  X.  The  strip  V  is  shown 
as  passing  from  the  delivery  end  of  the  con- 
veyer onto  the  grading-table  41 ,  where  a  pile 
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of  other  strips  /.  have  been  assumed  t<>  have 
already  arrived.  Ii  will  be  noted  that  the 
strips  of  siding  arc  deposited  on  the  prading- 
1 11 1 > It-  wiili  the  ends  nearest  the  conveyer  ly- 
ing in  approximate  register. 

In  practice  I  use  incur  planers  to  finish  the 
boards  for  delivery  t<>  the  lateral  conveyer 
tlinii  those  herein  illustrated  and  described. 
The  other  machines  can  also  be  increased  in 
Dumber  or  changed  in  kind  as  the  needs  of 
the  several  processes  may  require.  The  belts 
nii'l  other  described  appliances  are  well  suit- 
Mi  to  the  uses  of  ti  beveled-sidingmill.  How- 
ever, ror  other  uses  to  which  my  invention  is 
also  applicable  chain  or  rope  conveyers  or 
oilier  variation  of  these  appliances  as 
described  maj  be  desirable.  In  mam  de- 
tails also  the  apparatus  as  described  ran  be 
changed  to  advantage  to  meel  other  condi- 
tions or  even  serve  the  described  conditions 
better  as,  for  instance,  the  guides  I  and  2 
on  the  planer  bed-plates  ma\  be  replaced  by 
rollers.  Therefore  1  do  nol  desire  to  be  un- 
derstood as  limiting  myself  to  ihe  specific 
forms  and  uses  herein  described. 

Willi  m\  improved  apparatus  the  fioor- 
Bpace  required  on  which  to  conduct  the  sev- 
eral processes  necessary  in  finishing  lumber 
is  in  the  form  of  a  rectangle  measured  as  fel- 
lows: in  length  l>y  the  length  of  the  rough 
materia]  when  fed  into  the  planers,  plus  the 
length  of  the  planers,  plus  the  length  of  the 
pieces  as  they  lie  on  the  lateral  conveyer,  and 
plus  the  length  of  the  trimmed  pieces  as  they 
lie  on  the  grading-table,  and  in  width  by  the 
distance  required  to  properly  set  up  and  op- 
erate the  file  of  planers,  resaw-trimmers,  and 
such  other  machinery  as  may  be  required. 

As  compared  to  the  way  the  manufacture 
of  bevel-siding  is  ordinarily  carried  on,  my 
described  process  saves  the  services  of  one 
man  to  take  the  stuff  from  each  planer.  It 
also  saves  the  use  of  one  additional  trimming- 
machine  with  attendant,  for  in  practice  I  use 
two  trimmers  and  one  single  and  one  double 
planer.  The  longitudinal  conveyer  also 
saves  the  use  of  one  or  more  men.  In  this 
class  of  work  pieces  of  material  of  widely- 
varying  length  are  used.  With  my  improved 
apparatus,  as  already  referred  to,  these 
pieces  are  deposited  by  the  conveyers  with 
the  ends  nearest  the  next  machine  in  order 
approximately  registering,  which  is  of  great 
importance  for  the  rapid  and  proper  handling 
of  the  stuff. 

Having  thus  particularly  described  my  im- 
provements, what  I  claim  as  new,  and  desire 
to  secure  by  Letters  Patent,  is — 

1 .  The  combination  of  a  battery  of  planers 
or  similar  wood-finishing  machines;  a  receiv- 
ing-trip extending  longitudinally  from  the 
rear  of  each  of  said  planers,  said  trips  so  con- 
structed  and  placed  that  they  will  retain  the 
stuff  as  it  comes  from  the  planers,  in  snb- 
stantiallythe  same  plane  as  it  passed  through 


the  said  planers,  until  it  has  passed  entirely 

OUl  of  i  he  same;  and  a  lateral  coiivcmt  ai 
the  fear  of  Said  batten  Of  planer-  and  lie- 
neat  h  said  I  rips. 

•_'.    The  combinat  ion  of  a  lial  ten  of  planers 

or  similar  woodworking-machines ;  a  receiv- 
ing-trip extending  longitudinally   from   the 

rear  of  each  machine,  said  trips  SO  construct- 
ed and  placid  thai  they  \  retain  the  stuff 

as  ii  come-  from  the  planers  in  substantially 
the  same  plane  as  i.  passes  through  said  ma- 
chines until  it  has  passed  entirely  out  of  the 
same;  a  lateral  conveyer  at  the  rear  of  said 
battery  of  machines  and  beneath  said  trips: 
and  a  receptacle  at   the  delivery  end  of  said 

convex  er. 

3.  The  combinal  ion  of  a  bai  tery  of  planers 
or  similar  woodworking-machines ;  a  receiv- 
ing-trip extending  longitudinally  from  the 
rear  01  each  of  said  machines;  a  lateral  con- 
veyer located  at  the  rear  of  said  machines 
and  beneath  said  trips;  a  receptacle  at  the 
delivery  end  of  said  conveyer;  and  a  machine 
to  complete  the  second  stage  in  the  process 
of  manufacture,  said  machine  located  near 
one  end  of  said  receptacle,  and  preferably  in 
lile  line  with  said  battery  of  planers. 

4.  The  combination  of  a  battery  of  planers 
or  similar  woodworking-machines;  a  receiv- 
ing-trip extending  longitudinally  from  the 
rear  of  each  of  said  machines;  a  lateral  con- 
veyer located  at  the  rear  of  said  machines 
and  beneath  said  trips;  a  receptacle  at  the  de- 
livery end  of  said  conveyer:  a  machine,  or 
machines,  to  complete  the  second  stage  in  the 
process  of  manufacture,  located  near  one  end 
of  said  receptacle,  and  preferably  in  file  line 
with  said  battery  of  planers;  and  a  machine, 
or  machines,  to  complete  the  third  stage  in 
the  process  of  manufacture  located  by  the, 
side  of  the  last-mentioned  machines,  and  in 
file  line  with  said  battery  of  planers. 

5.  The  combination  of  a  battery  of  planers 
or  similar  woodworking-machines;  a  receiv- 
ing-trip extending  longitudinally  from  the 
rear  of  each  of  said  machines;  a  lateral  con- 
veyer located  at  the  rear  of  said  machines 
and  beneath  said  trips;  a  receptacle  at  the  de- 
livery end  of  said  conveyer;  a  machine,  or 
machines  to  complete  the  second  stage  in  the 
process  of  manufacture  located  near  one  end 
of  said  receptacle  and  in  file  line  with  said 
battery  of  planers;  a  machine,  or  machines, 
to  complete  the  third  stage  in  the  process  of 
manufacture  located  by  the,  side  of  said  last- 
named  machines  and  in  file  line  with  said  bat- 
tery of  planers;  and  a  longitudinal  conveyer 
the  receiving  end  of  which  is  located  along- 
side of  and  below  said  last-mentioned  ma- 
chine, or  between  said  last-mentioned  ma- 
chines, and  the  delivery  end  of  which  is  lo- 
cated above  a  table. 

6.  The  combination  with  a  planer  of  a  re- 
ceiving-trip, which  is  designed  to  receive  the 
stuff  as  it  comes  from  a  wood-planer,  the  bed 
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of  which  planer  has  a  channel  composed  of  a 
bottom  and  side  guides;  the  receiving-trip 
comprising  a  top  guide  attached  to  one  of 
said  planer-bed,  side  guides  and  extending 
s  over  said  channel-bottom;  two  deep,  side 
guides  registering  with  the  side  guides  on 
said  planer-bed;  and  a  narrow,  bottom  guide 
or   ledge   al  1  ached    to   one  of  said    deep   side 

guides  and   registering  with  said  channel- 
io  bottom. 

7.  The  combination  With  a  planer  of  a  re- 
cci\  ing-i  rip.  which  is  designed  to  receive  i he 
si  nil'  as  ii  comes  from  a  wood-planer,  the  lied 
of  which  planer  has  a.  channel  composed  of  a 
15  bottom  and  two  side  guides;  the  receiving- 
trip  comprising  a  top  guide  attached  to  one 
of  said  planer-bed,  side  guides  and  extend- 
ing over  said  cliannel-hotlom  ;  t  wo  deep,  side 

guides  registering  with  the  side  guides  on  said 
20  planer-bed;  a  narrow,  bottom  guide  or  ledge 

alt  ached  t le  of  said  side  guides  and  reg- 

istering  with  said  channel -bottom;  slotted 

spreaders  attached  to  said  deep,  side  guides; 
and  Supporting-hangers  also  attached  to  said 
25    dee]),  side  guides. 


8.  The  combination  with  a  planer  of  a  re- 
ceiving-trip, which  is  designed  to  receive  the 
st  nil'  as  it  comes  from  a  wood-planer,  the  bed 
of  which  planer  has  a  channel  composed  of  a 
bottom  and  two  side  guides;  the  receiving-  3c 
trip  comprising  a  top  guide  attached  to  one 
of  said  planer-bed,  side  guides  and  extending 
over  said  channel-bottom;  two  deep,  side 
guides  registering  with  the  side  guides  on 
said  planer-bed;  a  narrow  bottom  guide  or  3; 
ledge  attached  to  one  of  said  side  guides  and 
registering  witli  said  channel-bottom;  slot- 
ted spreaders  attached  to  said  deep  side 
guides;  and  supporting-hangers  also  attached 
to  said  deep  side  guides,  one  set  of  said  hang-  40 
ers  is  attached  overhead  in  a  hinge-joint 
parallel  with  said  guides  and  the  other  set  is 
rigidly  attached  overhead. 

Signed   at    Bellingham,  in   the  county  of 
Whatcom  and  State  of  Washington,  this  31st  45 
day  of  Mav,  A.  D.  1906. 

GEORGE  W.  LOGGIE. 

Witnesses: 

E.  G.  CORDINGLEY, 
J.  A.  LOGGIE. 


[Endorsed] :  Plaintiff's  Exhibit  "A." 
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[Endorsed] :  Bill  of  Complaint.  Filed  in  the  U. 
S.  Circuit  Court,  Western  Dist.  of  Washington. 
Jan.  18, 1908.  A.  Reeves  Ayres,  Clerk.  R.  M.  Hop- 
kins, Dep.     [14] 


In  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  1640. 

GEORGE  W.  LOGGIE, 

Complainant, 
vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 

a  Corporation, 

Defendant. 
Answer. 
This  defendant  now  and  at  all  times  hereinafter 
saving  and  reserving  unto  itself  all  manner  of  benefit 
and  advantage  of  exception  which  can  or  may  be  had 
or  taken  to  the  many  errors,  uncertainties,  imperfec- 
tions and  insufficiencies  of  the  bill  of  complaint,  for 
answer  thereunto,  or  so  much  thereof  as  this  defend- 
ant is  advised  is  material  or  necessary  to  make 
answer  unto,  says: 

I. 
Answering  the  first  paragraph  of  said  bill  of  com- 
plaint, this  defendant  admits  the  same. 
II. 
Answering  the  second  paragraph  of  said  bill  of 
complaint,  this  defendant  denies  that  on  or  before 
the  27th  day  of  November,  1906,  or  at  any  other  time, 
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the  said  complainant,  George  W.  Loggie,  was  the 
original  or  first  inventor  of  the  said  alleged  improve- 
ments in  receiving-trips  and  conveyors  for  transmit- 
ting pieces  of  lumber  from  one  machine  to  another 
during  the  process  of  manufacture  and  for  properly 
depositing  said  pieces  of  lumber  on  said  conveyors; 
denies  that  he  was  the  original  or  first  inventor  of  the 
improvements  alleged  in  said  paragraph  two ;  denies 
that  said  alleged  improvements  in  said  paragraph 
two  stated  had  not  been  known  or  used  in  this  coun- 
try and  elsewhere  prior  to  the  date  of  the  alleged 
invention  [15]  or  discovery  by  the  complainant; 
denies  that  said  alleged  improvements  were  not  pat- 
ented or  described  in  any  printed  publication  in  this 
or  any  foreign  country  before  complainant's  alleged 
invention  or  discovery  thereof;  denies  that  said 
alleged  improvements  were  not  in  public  use  nor  on 
sale  in  this  country  for  more  than  two  years  prior 
to  said  complainant's  application  for  letters  patent 
therefor. 

As  to  whether  said  alleged  improvements  are  fully 
and  particularly  described  in  the  copy  of  the  letters 
patent  and  the  specifications  thereto  annexed,  at- 
tached to  the  bill  of  complaint,  this  defendant  is  not 
informed,  save  by  said  bill  of  complaint,  and  there- 
fore denies  the  same  and  leaves  the  complainant  to 
make  proof  thereof. 

in. 

Answering  the  third  paragraph  of  said  bill  of  com- 
plaint, this  defendant  denies  that  the  complainant 
was  the  inventor  of  said  alleged  improvements;  de- 
nies that  he  made  discovery  of  or  originated  the  said 
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improvements  within  two  years  immediately  preced- 
ing the  16th  day  of  June,  or  at  all. 

As  to  whether  said  complainant  made  application 
for  a  patent  for  said  alleged  improvements  to  the 
Commissioner  of  Patents,  in  accordance  with  the 
then  existing  laws  of  the  United  States,  and  com- 
plied in  all  respects  with  the  requirements  and  condi- 
tions of  said  laws,  this  defendant  is  not  informed, 
save  by  the  said  bill  of  complaint  and  therefore  de- 
nies the  same,  and  leaves  the  complainant  to  make 
proof  thereof. 

IV. 

Answering  the  fourth  paragraph  of  said  bill  of 
complaint,  this  defendant  denies  that  on  the  27th  day 
of  November,  1906,  or  at  any  other  time,  letters 
patent  of  the  United  States  [16]  numbered  837,- 
087  were  signed,  sealed  and  executed  in  due  form  of 
law  and  issued  to  said  George  W.  Loggie,  whereby 
there  wras  secured  to  him  and  to  his  heirs  and  assigns 
for  seventeen  years  from  the  27th  day  of  November, 
1906,  the  full  and  exclusive  right  of  making,  using 
and  vending  the  said  improvements  embodied  in  said 
patent  throughout  the  United  States  and  the  terri- 
tories thereof,  as  alleged  in  said  bill  of  complaint; 
and  as  to  all  of  these  matters  and  all  other  matters 
alleged  in  this  bill  of  complaint,  this  defendant  denies 
the  same  and  leaves  the  complainant  to  make  such 
proof  as  he  may  be  advised  is  proper  and  material. 
V. 

Answering  the  fifth  paragraph  of  the  complaint, 
this  defendant  denies  that  the  complainant  has  been 
or  is  the  owner  of  any  rights  in  or  to  the  said  alleged 
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invention  and  said  letters  patent;  denies  that  he  is 
to  he  protected  in  the  enjoyment  of  the  same ;  denies 
the  existence  of  the  legal  effect  of  said  letters  patent, 
and  denies  the  right  of  the  complainant  to  maintain 
this  suit  hy  virtue  of  said  letters  patent  and  hy  virtue 
of  any  alleged  discovery  or  invention  prior  to  the 
application  for  said  letters  patent ;  denies  the  alleged 
invention  set  forth  in  said  letters  patent  and  each  and 
every  part  thereof;  and  denies  that  any  rights  or 
privileges  were  granted  or  secured,  or  intended  to  he 
granted  or  secured,  thereby  to  the  complainant,  and 
leaves  the  complainant  to  make  proof  thereof. 
VI. 
Answering  the  sixth  paragraph  of  said  bill  of  com- 
plaint, this  defendant  denies  that  within  two  years 
prior  to  complainant's  application  for  letters  patent, 
or  at  any  other  |[17]  time,  either  before  or  subse- 
quent to  the  date  of  complainant's  alleged  invention 
and  discovery,  this  defendant  copied  or  caused  to  be 
copied,  the  experimental  or  working  plans  of  the 
complainant ;  denies  that  defendant  placed  the  same 
in  use  in  its  lumber  manufacturing  plant  at  Belling- 
ham,  Washington,  or  at  any  other  place ;  denies  that 
it  constructed  or  caused  to  be  constructed,  or  used 
or  caused  to  be  used  receiving-trips  or  conveyors  or 
machines  for  the  manufacture  of  lumber  substan- 
tially as  described  in  said  letters  patent ;  denies  that 
it  ever  used  or  caused  to  be  used  any  improvements 
or  inventions  as  alleged  or  claimed  in  said  paragraph, 
or  in  said  letters  patent,  or  at  all;  denies  that  the 
use  of  any  machinery,  receiving-trips  or  conveyors 
or  machines  used  by  this  defendant  in  the  manufac- 
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tore  of  lumber  at  Bcllingham,  Washington,  or  else- 
where, is  or  was  an  infringement  of  any  rights  of 
the  complainant;  denies  that  it  has  continuously  or 
at  all  since  November,  1906,  manufactured  lumber 
by  any  process  of  machines  or  combination  of  ma- 
chines using,  containing  or  embracing  any  inventions 
of  complainant,  as  alleged  in  said  bill  of  complaint; 
denies  that  defendant  has  violated  any  of  the  rights 
of  the  complainant,  and  denies  any  infringement  by 
the  defendant  of  said  alleged  letters  patent  or  of 
any  rights  secured  thereby  to  the  complainant;  de- 
nies that  complainant  has  been  or  is  being  deprived 
of  any  profits  which  he  would  otherwise  have  ob- 
tained by  any  acts  of  this  defendant;  denies  that  the 
complainant  has  been  or  is  being  deprived  of  the  ex- 
clusive enjoyment  of  the  use,  making  or  vending  said 
alleged  patented  invention;  denies  that  the  defend- 
ant is  now  or  ever  has  infringed  the  said  alleged 
patent  or  any  rights  secured  thereby  to  the  complain- 
ant ;  denies  that  defendant  is  continuing  to  use  [18] 
receiving-trips,  conveyors  and  machines  substan- 
tially as  described  in  said  patent  and  the  specifica- 
tions thereof ;  denies  that  the  defendant  is  continuing 
to  manufacture  lumber  by  the  use  of  said  alleged 
invention  of  the  complainant  to  the  infringement  of 
said  patent  or  at  all ;  denies  that  he  is  violating  or  has 
violated  any  of  the  rights  of  the  complainant  as 
secured  to  him  by  said  alleged  letters  patent ;  denies 
that  any  acts  and  doings  of  the  defendant  are  con- 
trary to  equity  and  good  conscience,  and  denies  that 
any  acts  or  doings  of  the  defendant  tend  to  the  injury 
of  complainant,  and  leaves  the  complainant  to  his 
proofs. 
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VII. 

Answering  the  seventh  paragraph  of  said  bill  of 
complaint,  this  defendant  denies  that  it  has  infringed 
said  letters  patent  in  any  way  at  all;  denies  that  it 
has  used  or  operated  machines  or  contrivances  con- 
taining or  embracing  complainant's  alleged  invention 
and  patent;  denies  that  in  the  use  and  operation  of 
any  machines  or  contrivances  used  in  its  plant  at 
Bellingham  for  the  manufacture  of  lumber  it  has 
effected  any  saving  in  the  cost  of  the  manufacture 
of  lumber;  denies  that  it  has  made  large  profits  by 
the  use  or  operation  of  any  machines  or  contrivances 
that  in  any  manner  infringe  upon  the  rights  or  priv- 
ileges secured  to  the  complainant  by  his  alleged  pat- 
ent. 

VIII. 

Answering  the  eighth  paragraph  of  said  bill  of 
complaint  this  defendant  denies  the  same  and  each 
and  every  part  thereof. 

IX. 

This  defendant  further  answering  said  bill  of  com- 
plaint [19]  avers,  on  information  and  belief,  that 
the  said  complainant  is  not  the  true,  original,  first 
and  sole  inventor  of  the  alleged  invention  shown,  de- 
scribed and  claimed  in  said  letters  patent  numbered 
837,087,  but  that  the  same  and  all  material  parts 
thereof  were,  long  prior  to  the  date  of  the  alleged 
invention  of  said  complainant,  patented  to  other  per- 
sons, and  described  in  the  following  mentioned  let- 
ters patent  and  printed  publications: 
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LETTERS    PATENT    OF    THE    UNITED 
STATES. 
No.  685,467— P.  Boyd,  October  28,  1901. 
No.  299,832— W.  H.  Moore,  June  3,  1884. 
No.  721,006— T.  J.  Bray,  Jr.,  February  17,  1903. 
and  others  to  this  defendant  at  present  unknown,  but 
which  it  prays  leave  of  Court  to  insert  by  amend- 
ments when  ascertained. 

PRINTED  PUBLICATIONS. 

The  printed  copies  of  the  aforesaid  letters  patent 
of  the  United  States  published  by  the  Patent  Office 
of  the  United  States  in  the  city  of  Washington,  Dis- 
trict of  Columbia,  on  the  dates  corresponding  with 
the  dates  of  the  several  letters  patent  of  the  United 
States  respectively. 

X. 

This  defendant,  further  answering,  says :  That  let- 
ters patent  No.  837,087  are  void  and  of  no  force  and 
effect,  because  the  alleged  improvements  attempted 
to  be  patented  thereby  did  not,  at  the  date  of  said 
letters  patent  or  at  the  date  of  said  alleged  inven- 
tion thereof  by  said  complainant,  involve  or  require 
invention,  and  in  view  of  the  state  of  the  art  as  it 
existed  at  that  time  did  not  require  the  exercise  of 
the  inventive  faculty  to  devise  and  produce  the  al- 
leged invention  shown,  described  and  claimed  in  said 
letters  patent;  that  said  alleged  invention  produced 
no  new  and  useful  result  not  already  [20]  known 
to  others  skilled  in  the  art  to  which  said  alleged  in- 
vention relates. 

XL 
This  defendant,  further  answering,  says :  That  the 
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invention  claimed  in  said  letters  patent  was  not  an 
invention  and  is  not  an  invention,  but   merely  the 
product  of  mechanical  skill. 
XII. 

This  defendant,  further  answering  says :  That  the 
patent  is  invalid  because  the  matter  claimed  or  sub- 
stantial parts  thereof  were  not  novel  at  the  time  of 
application,  but  were  known  to  the  public  and  were 
in  general  use  long  prior  to  the  alleged  discovery 
and  invention  by  the  complainant. 
XIII. 

That  said  letters  patent  are  invalid  and  void  for 
the  reason  that  the  description  of  the  invention  is 
not  in  such  full,  clear,  concise,  and  exact  terms  as 
to  enable  one  skilled  in  the  art  to  make  and  use  the 
invention;  and  that  said  patent  is  invalid  because 
the  claims  are  not  distinct  and  are  not  based  on  the 
specifications  relating  to  said  claims,  and  the  appli- 
cation for  patent  does  not  describe  the  object  of 
complainant's  alleged  invention  as  actually  pat- 
ented. 

XIV. 

Further  answering  the  bill  of  complaint,  defend- 
ant avers  that  the  machines,  contrivances,  conveyors 
and  trips  used  by  it  in  the  manufacture  of  lumber 
at  its  plant  at  Bellingham,  Washington,  were  con- 
structed, utilized  and  in  actual  operation  by  the  de- 
fendant long  prior  to  the  alleged  invention  of  the 
complainant  and  more  than  two  years  prior  to  the 
date  of  the  filing  of  his  application,  and  that  the 
same  contrivances,  [21]  trips,  and  machines,  and 
assembling  of  machines  had  been  in  operation  and 
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use  continuously  in  the  State  of  Washington  and 
elsewhere  for  many  years  prior  to  the  date  of  com- 
plainant's application  for  letters  patent,  and  had 
been  in  constant  use  and  operation  for  more  than 
twenty  years  prior  to  the  application  of  complain- 
ant for  lettei-s  patent,  and  that  the  machines,  con- 
trivances, conveyors  and  trips  used  by  the  defend- 
ant are  entirely  and  radically  distinct  and  different 
from  the  machines  and  alleged  inventions  of  the 
complainant. 

Noav,  therefore,  this  defendant,  having  fully  an- 
swered all  and  singular  those  portions  of  the  bill  of 
complaint  which  it  is  advised  it  is  material  and  neces- 
saiy  for  it  to  answer,  denies  all  manner  of  things 
specifically  answered  unto  and  prays  the  same  bene- 
fit of  the  several  matters  and  things  hereinbefore  al- 
leged and  set  forth  as  if  by  reason  thereof  they  had 
demurred  or  pleaded  to  said  bill;  all  of  which  fore- 
going statements  and  defenses  this  defendant  is  ready 
and  willing  to  aver  and  maintain  and  prove  as  this 
Honorable  Court  shall  direct ;  and  without  admitting 
as  true  any  of  the  matters  charged  and  alleged  in 
said  bill  of  complaint  not  herein  well  and  sufficiently 
answered,  confessed,  traversed  and  avoided  or  de- 
nied, and  submitting  to  this  Honorable  Court  that 
the  complainant  has  no  right  to  any  further  answer 
to  said  bill  of  complaint  than  is  hereinbefore  con- 
tained, and  no  right  to  any  accounting,  discovery, 
injunction  or  other  relief,  prayed  for  in  said  bill  of 
complaint,  this  defendant  prays    to    be    dismissed 
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hence  with  its  reasonable  costs  in  this  behalf  most 
wrongfully  sustained. 

KERR  &  McCORD, 
Solicitors  for  Defendant.     [22] 

State  of  Washington, 
County  of  King, — ss. 

J.  A.  Kerr,  being  first  duly  sworn,  upon  oath  de- 
poses and  says,  that  he  is  a  member  of  the  firm  of 
Kerr  &  McCord,  solicitors  for  the  defendant  in  the 
above-entitled  action;  that  the  officers  of  this  defend- 
ant are  absent  from  King  County,  and  that  he  makes 
this  verification  for  and  on  behalf  of  said  defend- 
ant; that  he  has  read  the  foregoing  answer,  knows 
the  contents  thereof,  and  believes  the  same  to  be 
true. 

J.  A.  KERR. 

Subscribed  and  sworn  to  before  me  this  the  24th 
day  of  May,  A.  D.  1900. 

[Seal]  W.  D.  COVINGTON, 

Deputy  Clerk  U.  S.  Circuit  Court,  Western  District 
of  Washington. 

[Endorsed] :  Answer.  Filed  U.  S.  Circuit  Court, 
Western  District  of  Washington.  May  24,  1909. 
A.  Reeves  Ayres,  Clerk.  W.  D.  Covington,  Deputy. 
[23] 
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In  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  1640. 

GEORGE  W.  LOGGIE, 

Complainant, 

vs. 

PUGET  SOUND  MILLS  AND   TIMBER   COM- 
PANY, a  Corporation, 

Defendant. 
Replication. 

This  repliant,  saving  and  reserving  to  himself  all 
and  all  manner  of  advantage  of  exception  which  may 
be  had  and  taken  to  the  manifold  errors,  uncertain^ 
ties,  and  insufficiencies  of  the  answer  of  the  said 
defendant,  for  replication  thereunto  saith,  that  he 
doth  and  will  aver,  maintain,  and  prove  his  said  bill 
to  be  true,  certain  and  sufficient  in  the  law  to  be 
answered  unto  by  the  said  defendant,  and  that  the 
answer  of  said  defendant,  is  very  uncertain,  evasive, 
and  insufficient  in  law,  to  be  replied  unto  by  this 
repliant;  without  that,  that  any  other  matter  or 
thing  in  the  said  answer  contained,  material  or  ef- 
fectual in  the  law  to  be  replied  to,  and  not  herein 
and  hereby  well  and  sufficiently  replied  unto,  con- 
fessed or  avoided,  traversed  or  denied,  is  true;  all 
which  matters  and  things  this  repliant  is  ready  to 
aver,  maintain,  and  prove  as  this  Honorable  Court 
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shall  direct,  and  humMy  prays  as  in  and  by  his  said 

bill  he  hath  already  prayed. 

S.  M.  BRUCE, 
J.  W.  KINDALL, 
Solicitors  and  Counsel  for  Repliant. 

[Endorsed]:  Replication.  Filed  May  20,  1909. 
A.  Reeves  Ayres,  Clerk.  By  E.  D.  Kenyon,  Deputy. 
[24]  

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  1640. 

(Circuit  Court.) 

GEORGE  W.  LOGGIE, 

Plaintiff, 

vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 

a  Corporation, 

Defendant. 

Stipulation  [Extending  Time  for  Settlement  of  Bill 
of  Exceptions  or  Statement  of  Case]. 
IT  IS  HEREBY  STIPULATED  AND 
AGREED  by  and  between  the  parties  hereto  that  the 
time  within  which  the  Bill  of  Exceptions  or  State- 
ment of  case  may  be  settled  shall  be  extended  up  to 
and  including  the  21st  day  of  April,  1913. 

DORR  &  HADLEY  and 
J.  W.  KINDALL, 

Attorneys  for  Plaintiff. 
KERR  &  McCORD, 

Attorneys  for  Defendant. 
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[Endorsed] :  Stipulation.  Filed  in  the  U.  S.  Dis- 
trict Court,  Western  Dist.  of  Washington.  Apr.  16, 
1913.  Frank  L.  Crosby,  Clerk.  By  E.  M.  L.,  Dep- 
uty.    [25] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  1640. 

(Circuit  Court.) 

GEORGE  W.  LOGGIE, 

Plaintiff, 

vs. 

PUGET  SOUND  MILLS-  &  TIMBER  COMPANY, 

a  Corporation, 

Defendant. 

Order  [Extending  Time  for  Settlement  of  Bill  of 
Exceptions]. 

It  appearing  to  the  Court  that  a  stipulation  has 
been  entered  into  by  the  parties  to  the  above-entitled 
cause  extending  the  time  to  settle  the  Bill  of  Excep- 
tions or  Statement  of  Case  up  to  and  including  April 
21st,  1913,  it  is  now  by  the  Court, 

ORDERED,  that  the  time  within  which  the  State- 
ment of  Case  or  Bill  of  Exceptions  may  be  settled 
in  the  above-entitled  cause  be  and  the  same  is  hereby 
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extended  up  to  and  including  the  21st  day  of  April, 
1913. 
Done  in'  open  court  this  16th  day  of  April,  1913. 
EDWARD  E.  CUSHMAN, 
Judge. 
O.K. 
KERR  &  McCORD, 
Attys.  for  Deft. 
DORR  &  HADLEY  and 
J.  W.  KINDALL. 

[Endorsed] :  Order.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington.  Apr.  16, 
1913.  Frank  L.  Crosby,  Clerk.  By  E.  M.  L.,  Dep- 
uty.    [26] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  1640. 

(Circuit  Court.) 

GEORGE  W.  LOGGIE, 

Plaintiff, 
vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 
a  Corporation, 

Defendant. 

Order  Settling  Bill  of  Exceptions. 

This  cause  having  been  brought  on  regularly  be- 
fore this  court  on  the  16th  day  of  April,  1913,  upon 
the  joint  application  of  the  plaintiff  and  the  defend- 
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ant  above  named  for  the  settling  and  certifying  of 
their  Bill  of  Exceptions  or  Statement  of  Case  lately- 
filed  herein,  and  the  time  for  such  settling  and  certi- 
fying of  said  Bill  of  Exceptions  or  Statement  of  Case 
having  been  duly  extended  by  order  of  the  Court  and 
by  stipulation  of  the  parties  until  and  including  this 
day,  and  the  parties  having  agreed  together  in  re- 
spect to  all  of  the  material  facts  which  should  be 
contained  in  the  said  Bill  of  Exceptions  or  Statement 
of  Case, — 

NOW,  THEREFORE,  on  the  joint  motion  of  the 
parties  hereto,  it  is  ordered  that  the  said  Bill  of 
Exceptions  or  Statement  of  Case,  in  this  cause  as 
the  same  now  stands,  be  and  it  is  hereby  settled  as  a 
true  Bill  of  Exceptions  or  Statement  of  Case  in  this 
cause,  and  that  the  same  as  so  settled  be  now  and 
here  certified  accordingly  by  the  undersigned  Judge 
of  this  Court,  and  that  the  said  Bill  of  Exceptions 
or  Statement  of  Case  when  so  certified  be  filed  with 
the  clerk.     [27] 

It  is  further  ordered  that  the  originals  of  the  ex- 
hibits referred  to  herein  may  be  forwarded  to  the 
said  Circuit  Court  of  Appeals. 

Done  in  open  court  this  16th  day  of  April,  1913. 
EDWARD  E.  CUSHMAN, 
Judge. 

O.K. 
DORR  &  HADLEY, 
J.  W.  KINDALL. 

O.K. 
KERR  &  McCORD. 
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[Endorsed] :  Order  Settling  Bill  of  Exceptions. 
Filed  in  the  U.  S.  District  Court,  Western  Dist.  of 
Washington.  Apr.  16,  1913.  Frank  L.  Crosby, 
Clerk.     By  E.  M.  L.,  Deputy.     [28] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  1640. 

(Circuit  Court.) 

GEORGE  W.  LOGGIE, 

Complainant, 

vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 

a  Corporation, 

Defendant. 
Stipulation   [Concerning   Bill   of   Exceptions,  De- 
murrer, Exceptions  to  Interlocutory  Decree,  and 
Waiving  Printing  of  Certain  Exhibits]. 
It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto,  by  their  respective  attorneys,  that 
the  hereunto  attached  Bill  of  Exceptions  or  State- 
ment of  the  Case  contains  all  of  the  facts  considered 
by  the  said  parties  to  be  material  to  the  matters  and 
things  involved   in   the   respective  appeals   of  the 
above-entitled  cause  to  the  Circuit  Court  of  Appeals, 
and  that  the  same  may  be  settled,  by  an  order  of  the 
Court,  as  such. 

It  is  further  stipulated  and  agreed  that  a  demurrer 
was  interposed  by  the  defendant  to  the  complaint 
of  the  plaintiff  herein,  and  that  the  same  was  over- 
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ruled,  and  that  the  ground  of  said  demurrer  was  that 
the  said  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

It  is  further  stipulated  and  agreed  that  at  the  time 
the  interlocutory  decree  was  made  and  entered  here- 
in that  the  respective  parties  to  this  action  duly  ex- 
cepted thereto,  and  that  their  respective  exceptions 
are  more  fully  embodied  in  their  respective  assign- 
ments of  error  on  file  and  a  part  of  this  record  on 
appeal. 

It  is  further  stipulated  and  agreed  that  the  origi- 
nal of  the  exhibits  on  file  in  the  above-entitled  cause 
and  Court  [29]  may  be  forwarded  to  the  Circuit 
Court  of  Appeals,  and  that  in  printing  the  record 
on  appeal  that  the  copies  of  letters  patent  referred 
to  in  this  Bill  of  Exceptions,  which  are  herewith 
furnished  to  the  clerk  of  the  above-entitled  court, 
may  be  used  in  the  printed  record,  and  that  the  re- 
printing of  the  same  is  hereby  waived. 

DORR  &  HADLEY, 
J.  W.  KIND  ALL, 

Attorneys  for  Plaintiff. 
KERR  &  McCORD, 
Attorneys  for  Defendant.     [30] 
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[Bill  of  Exceptions  or  Statement  of  Case.] 

United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  1640. 
(Circuit  Court.) 
GEORGE  W.  LOGGIE, 

Complainant, 
vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 

a  Corporation, 

Defendant. 

PROPOSED  BILL  OF  EXCEPTIONS. 
BE  IT  REMEMBERED,  That  on  the  11th  day  of 
September,  1911,  the  above-entitled  cause  came  on 
for  trial  before  the  above-named  court,  the  Honor- 
able Judge  C.  H.  Hanford  then  presiding,  the  plain- 
tiff appearing  by  his  attorneys,  Messrs.  Dorr  &  Had- 
ley  and  J.  W.  Kindall,  Esq.,  and  the  defendant  ap- 
pearing by  its  attorneys,  Messrs.  Kerr  &  McCord, 
and  depositions,  duly  and  regularly  taken  upon  stip- 
ulation by  and  between  the  parties  hereto,  prior  to 
the  aforementioned  hearing,  were  introduced  as  evi- 
dence, and  showing  the  testimony  to  be  as  follows, 
to  wit: 

[Deposition  of  George  W.  Loggie,  the  Complainant.] 

The  deposition  of  the  plaintiff  in  this  case  was 
taken  into  consideration,  and  showed  his  testimony 
to  be  that  he  claimed  to  be  the  inventor  and  pat- 
entee of  that  certain  patent  shown  in   the   Exhibit 
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(Deposition  of  George  W.  Loggie.) 
"A"  hereinafter  contained,  which  said  Exhibit  "A" 
was  a  certified  copy  of  letters  patent  issued  to  the 
plaintiff  and  numbered  837,087 ;  that  he  had  put  the 
same  into  use  the  latter  part  of  the  year  1904,  and 
that  [31]  on  or  about  January  23d,  1907,  he  gave 
the  defendant  notice  that  the  defendant  was  infring- 
ing upon  his  rights  under  this  patent. 

Exhibit  "C,"  hereinafter  contained,  was  then 
identified  and  introduced,  the  same  purporting  to  be 
the  photograph  of  a  portion  of  complainant's  plan- 
ing-mill. 

Thereafter,  the  plaintiff,  on  his  cross-examination 
as  to  the  different  parts  of  his  patent,  and  in  answer 
to  the  question,  "I  say  in  your  patent  that  is  the 
way  it  is,  is  it  not?"  stated,  "The  patent  connects  it 
with  the  trip — the  trip  is  on  the  rear  of  the  planer 
connected  with  the  chute — the  box  that  this  runs  in." 
And  in  further  explanation  as  to  the  operation  of  his 
patent,  testified  as  follows,  to  wit : 

' '  Q.  The  piece  of  lumber  comes  through  the  planer, 
enters  into  this  box  arrangement,  which  has  a  solid 
bottom,  and  that  runs  for  a  distance  of  two  or  three 
feet  from  the  machine,  and  the  piece  that  passes 
through,  the  next  piece  that  comes  from  the  planer 
strikes  it  and  carries  it  on — forces  it  ahead,  doesn't 
it? 

A.  If  I  understand  your  question,  this  box  is  for 
the  purpose  of  conveying  the  piece  after  it  leaves 
the  planer  in  the  same  position  that  it  goes  from  the 
planer;  this  trip  is  for  the  purpose  of  carrying  the 
piece  far  enough  from  the  end  of  the  planer  so  that 
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(Deposition  of  George  W.  Loggie.) 

it  will  drop  where  required  on  the  transfer  belts. 

Q.  What  I  am  trying  to  get  at  is  this :  You  have  a 
solid  bottom  up  to  the  point  where  you  want  the  drop 
to  occur,  so  that  it  will  fall  right  down  and  always 
fall  evenly  and  register  exactly. 

A.  Not  necessarily — the  bottom  don't  have  to  nec- 
essarily be  solid  up  to  there. 

Q.  What  regulates  the  drop  of  the  lumber — of  the 
board  going  through  ? 

A.  It  is  the  top  piece  holding  the  board ;  if  I  had 
something  I  could  perhaps  explain  it  here;  it  is  the 
top  piece  holding  the  board  in  this  manner;  there 
is  a  shelf  runs  along  herein;  it  comes  out  of  the 
planer  and  enters.  We  will  assume  that  this  is  the 
box  and  the  side  here  and  another  side  here,  it  comes 
along  here ;  now,  I  will  tell  you  what  stops  it  from 
tripping — there  is  the  trip,  don't  you  see — we  will 
say  that  this  piece  is  passing  through  here  and  there 
is  only  an  inch  or  so,  when  that  comes  out  it  will 
fall  down,  there  is  nothing  to  hold  it."     [32] 

Afterward  in  this  cross-examination,  he  testified 
as  follows: 

"Q.  I  say  the  trip  is  the  top. 

A.  Yes,  that  is  what  guides  the  board  and  puts  it 
in  position,  that  guides  it,  and  the  two  sides  guides 
it  so  that  it  holds  in  position  and  whenever  it  comes 
past  there  there  is  nothing  to  hold  that  edge  up,  the 
weight  being  away  from  the  ledge  here,  it  has  to  fall, 
and  we  want  it  to  fall  both  ends  together,  so  that  when 
it  falls  on  the  conveyor  chains  it  will  go  parallel  over 
to  the  band  resaw." 
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(Deposition  of  George  W.  Loggie.) 

The  witness  was  asked  if  he  had  ever  examined 
a  certain  patent  numbered  299,832,  known  as  the 
"Moore  Patent,"  which  is  mentioned  hereinafter, 
and  a  copy  of  which  is  hereinafter  contained,  and 
he  stated  that  he  did  not  know  what  this  patent  was, 
and  that  he  did  not  recollect  ever  having  examined 
patent  No.  685,465,  knowrn  in  the  trial  of  this  case  as 
the  "Boyd  Patent." 

The  witness  again  described  his  "trip,"  as  fol- 
lows: 

"Q.  Now,  your  particular  trip  consists  just  of  a 
flat  plank,  does  it  not,  Mr.  Loggie — just  a  plank 
above. 

A.  A  piece  of  wood  or  a  piece  of  iron. 
Q.  A  piece  of  wood  or  a  piece  of  iron,  but  it  lies 
practically  horizontal  with  the  bottom  of  this  con- 
veyor, does  it  not? 

A.  Yes,  sir;  I  have  nothing  from  the  line  of  the 
bed  of  the  planer  to  permit  the  piece  you  plane  to 
pass  under  it." 

Upon  being  questioned  as  to  what  was  claimed 
as  new  about  the  patent,  the  witness  testified  as  fol- 
lows, to  wit : 

"Q.  You  don't  claim  anything  new  on  the  use  of 
the  conveyor  for  the  purpose  of  carrying  off  lumber, 
do  you? 
A.  I  do  in  that  particular  place. 
Q.  I  say  because  of  the  assembling  of  the  machines, 
but  so  far  as  the  conveyor  itself  is  concerned  that 
you  don't  consider  new,  do  you? 
A.  In  that  application  I  do. 
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(Deposition  of  George  W.  Loggie.) 

Q.  I  am  not  asking  you  for  the  application.  I 
say  so  far  as  the  use  of  the  conveyor  is  concerned. 

A.  The  conveyors  are  not  new.     [33] 

Q.  They  have  always  been  used? 

A.  Various  kinds  of  conveyors  have  been  used. 

Q.  Nothing  new  in  your  planer  resaw  trimmers; 
they  are  in  common  use  in  all  mills,  aren't  they? 

A.  Yes,  sir;  planers  are  in  use  and  resaws  are  in 
use  in  all  mills — that  is  well  regulated  mills. 

A.  Conveyors  are  used  in  a  general  way  for  carry- 
ing sawdust  and  planer  shavings. 

Q.  Yes,  lumber  and  everything  else. 

A.  Lumber,  slabs  and  so  on,  but  conveyors  be- 
hind a  planer  is  something  I  never  seen  until  I  put 
my  own  in." 

As  to  what  the  plaintiff  was  claiming  under  his 
patent,  he  testified,  as  follows,  to  wit : 

"A.  No,  sir,  never  until  I  put  it  in  myself. 

Q.  Now,  Mr.  Loggie,  you  are  claiming  under  a  pat- 
ent simply  for  an  assembling  of  two  planers,  and 
trimmers,  a  resaw  and  a  conveyor  plus  your  trip- 
per — plus  your  trip  and  that  conveyor;  that  is  what 
this  amounts  to — all  of  them  old  except  the  trip — all 
of  them  have  been  in  common  use  for  a  number  of 
years.        A.  All  new  to  me. 

Q.  I  say  they  have  all  been  in  use  except  this  par- 
ticular assembling?        A.  Yes,  sir. 

Q.  Everything  has  been  in  use  except  the  trip  or 
that  conveyor  where  it  goes  into  this  box — what  do 
you  call  it — conveyor — this  chute  where  the  lumber 
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(Deposition  of  George  W.  Loggie.) 

comes  out  of  the  planer  and  goes  in  onto  the  trip — 

what  do  you  call  that  device1? 

Q.  You  won't  answer  my  question? 

A.  I  don't  understand  it. 

Q.  Yes,  3rou  do,  I  think.  I  say,  aside  from  this 
particular  combination,  this  particular  assembling  of 
these  different  machines  with  this  conveyor,  this  lat- 
eral conveyor,  all  of  those  with  the  exception  of  the 
chute  and  the  trip  have  been  in  common  use  for 
years  before  you  applied  for  your  patent,  haven't 
they  ?  Conveyors  have  been  in  use  and  planers  have 
been  in  use.        A.  Yes,  sir.     [34] 

Q.  Resaws  have  been  in  use?        A.  Yes,  sir. 

Q.  Trimmers  have  been  in  use  ?        A.  Yes,  sir. 

Q.  And  tbe  only  thing  new  about  it  is  the  particu- 
lar place  in  the  mill  where  you  place  it? 

A.  The  combination. 

Q.  It  is  the  combination?        A.  Yes,  sir. 

Q.  And  the  trip  and  chute  you  adopt  as  new? 

A.  I  do." 

And  as  to  whether  or  not  the  different  parts  of 
this  assemblage  of  machines  would  perform  their 
different  functions  independently  of  one  another,  the 
witness  testified: 

"Q.  Now,  that  trip  and  that  chute  performs  the 
same  functions  and  could  be  used  independently  of 
any  combination  with  the  lateral  conveyors  carrying 
it  over  to  the  resaw,  couldn  't  it  ? 

A.  I  wouldn't  consider  it  practical. 

Q.  I  say  it  would  work  out  just  the  same  way, 
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(Deposition  of  George  W.  Loggie.) 
wouldn't  it?        A.  No. 

Q.  It  would  register,  would  it  not? 

A.  It  would  register. 

Q.  It  would  drop  the  boards  in  regular  lengths 
and  regular  places? 

A.  Yes,  sir,  and  in  a  few  minutes  it  would  fill  up 
until  it  struck  that  conveyor,  but  it  appears  the  same 
way. 

Q.  And  performs  identically  the  same  functions 
that  it  does  in  the  combination  so  far  as  that  trip 
and  chute  is  concerned  ? 

A.  It  would  drop  them  on  the  bare  floor  the  same 
as  it  would  on  the  conveyor. 

Q.  And  performs  the  same  function  whether 
there  is  any  other  machine  to  take  it  away  or  not? 

A.  It  would  carry  it  out  and  drop  it  just  the  same 
if  there  was  no  object  in  having  that  done.     [35] 

Q.  As  a  matter  of  fact,  the  use  of  this  trip  and 
the  use  of  the  lateral  conveyors  is  simply  an  aggrega- 
tion of  two  useful  contrivances,  isn't  it?" 

On  being  questioned  again  as  to  what  the  "trip" 
is,  referring  to  Exhibit  "A,"  in  answer  to  the  ques- 
tion, "for  instance,  what  is  '2',"  the  witness  stated: 
"  '2'  in  'figure  1'  is  the  portion  of  the  trip,  the  hold 
down  portion  of  the  trip,"  and  stated  that  the  func- 
tion that  it  performed  was  the  holding  in  position 
of  the  piece  of  lumber  until  it  would  fall,  and  in 
connection  with  the  definition  of  the  "trip,"  testified 
further : 

"A.  Just  as  soon  as  it  went  through  the  trip. 
What  is  this  « 7, '  what  is  this  ?  The  board  would  fall 
as  soon  as  it  went  through  the  trip. 
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(Deposition  of  George  W.  Loggie.) 

Q.  Which  do  you  refer  to  as  the  trip  there — '2"? 

A.  As  part  of  it;  yes. 

Q.  Would  it  fall  as  it  got  just  beyond  '2"? 

A.  Just  beyond  '2' — beyond  the  trip." 

As  to  the  length  of  time  that  the  plaintiff  had 
been  using  that  which  he  claims  to  have  patented, 
he  testified  as  follows,  to  wit: 

"Q.  Never  had  used  a  chute  and  trip  for  holding 
the  lumber  as  it  came  out  of  the  planer  in  a  horizon- 
tal position  until  after  the  arrival  of  this  planer 
from  Beloit  in  June,  1904? 

A.  No,  I  don't  think  so — not  that  I  remember  of. 

Q.  You  know  whether  you  did  or  not. 

A.  I  don't  remember  that,  no,  I  don't;  the  present 
trips  we  perfected  is  the  trips  that  are  there  now 
and  was  put  in  after  this  planer  was  put  in. 

A.  I  think  there  may  have  been  something  done 
on  the  conveyors,  but  I  am  not  sure  as  to  the  trip 
and  the  completion  of  that;  there  may  have  been 
something  done  on  those  conveyors,  but  it  was  not 
perfected — that  thing  was  not  perfected  until  after 
that  thing  came  in. 

Q.  I  understand  that,  but  so  far  as  this  chute  is 
concerned  and  this  trip  is  concerned  you  won't 
swear —     [36] 

A.  I  can't  remember  the  exact  date. 

Q.  You  won't  swear  that  you  didn't  have  that 
thing  perfect — so  that  you  knew  it  would  work 
actually  in  your  mill  prior  to  the  arrival  of  that 
Beloit  machine? 
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A.  I  do  swear  that  we  did  not  have  it  perfected 
until  after  that  time. 

Q.  Yes,  but  you  will  not  swear  that  you  didn't 
have  an  actual  device  in  your  mill  involving  the  same 
principle  that  did  work  prior  to  that? 

A.  No,  I  don't  remember  that — I  won't  swear  to 
that,  because  I  don't  remember  exactly.  I  don't 
remember  those  dates."     [37] 

On  cross-examination,  in  reference  to  the  length 
of  time  he  had  been  using  that  which  he  claims  to 
have  patented,  complainant,  George  W.  Loggie,  tes- 
tified that  he  was  working  on  the  scheme  involved  in 
his  patent  quite  a  while  before  putting  it  in  use  in 
his  mill;  that  he  experimented  for  awhile.  "The 
present  trips,  we  put  on  some  of  the  parts  first  and 
they  did  not  work  and  we  was  quite  awhile  perfect- 
ing the  machine.  We  began  building  our  mill  in 
February,  1903;  we  was  working  on  this  conveyor 
that  you  refer  to  some  time  in  June,  July  and  Au- 
gust, I  think,  perfecting  the  different  conveyors  and 
different  arrangements — quite  awhile  perfecting 
them.  *  *  *  In  the  summer  of  1904  we  began 
working  on  it.  *  *  *  The  principal  one  having 
charge  of  this  work  was  Peter  Westman." 

Witness  then  refreshed  his  memory  as  to  time  of 
installing  his  patented  device  by  reference  to  a  bill 
for  a  planer  purchased  from  Beloit,  Wisconsin. 

Complainant  further  testified  on  cross-examina- 
tion, in  speaking  of  the  top  guide  of  the  receiving- 
trip: 

"By  placing  it  at  different  points  we  can  place 
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it  on  the  bed  of  the  planer,  or  any  distance  wherever 
we  desire  the  board  to  fall,  to  make  all  the  ends  reg- 
ister." 

And,  further,  "the  boards  vary  in  length  from  3 
to  16  feet." 

And  in  reference  to  the  principle  of  the  receiving- 
trip,  he  testified  that  the  whole  principle  of  his  in- 
vention was  simply  an  application  of  the  laws  of 
gravitation,  coupled  with  the  mechanical  arrange- 
ment. 

Being  cross-examined  as  to  the  relation  of  the  sep- 
arate elements  of  his  combination,  he  testified  that 
they  were  separate  so  far  as  any  mechanical  connec- 
tion was  concerned,  but  that  from  a  point  of  utility 
he  would  not  consider  one  thing  [38]  good  with- 
out the  other,  and  that  one  would  not  be  of  any. 
service  to  him  without  the  other,  and  that  planers 
used  in  his  combination  are  for  a  special  purpose. 

On  redirect  examination,  on  being  referred  to  com- 
plainant's identified  Exhibit  "A,"  being  a  certified 
copy  of  his  letters  patent,  complainant  testified: 

"  '2'  in  Fig.  1  is  the  hold-down  part  of  the  trip,  and 
the  function  it  performs  is  to  hold  the  piece  of  lum- 
ber in  position  until  it  goes  completely  through  it, 
then  the  piece  falls." 

Complainant  then  refers  to  "6"  as  part  of  the  bot- 
tom (of  the  receiving-trip)  and  to  "6"  as  the  side  of 
the  "chute"  at  the  rear  end  of  the  planer. 

As  to  the  length  of  time  complainant  had  been 
using  that  which  he  claims  to  have  patented,  he  fur- 
ther testified  on  cross-examination  as  follows: 
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"This  device  was  in  use  in  my  mill  something  over 
a  year,  possibly  between  one  and  two  years,  prior 
to  my  making  application  for  patent.  *  *  *  I 
do  not  remember  the  exact  date  that  I  first  began  the 
use  of  the  device,  but  we  perfected  the  arrange- 
ment after  the  installation  of  a  planer  shipped  to  us 
about  May  11th  or  12th,  1904,  from  Beloit,  Wiscon- 
sin. This  machine  was  installed  and  we  shut  down 
on  the  4th  of  July.  I  don't  remember  now  the  exact 
date  of  the  installation  of  that  machine,  but  I  know 
we  were  working  on  the  5th  of  July  on  a  portion  of 
these  arrangements.     *     *     *     " 

"Q.  I  understand  that,  but  I  say  the  trips  you 
used  in  connection  with  that  machine  at  that  time 
you  had  not  perfected  so  that  they  would  work  be- 
fore that? 

A.  No,  they  were  not  perfected  until  after  that 
planer  went  in  there.     [39] 

Q.  You  never  had  used  them  before  that  time? 

A.  I  don't  remember;  I  would  not  be  sure  as  to 
that. 

Q.  Do  you  mean  to  tell  me  you  hadn't  used  this 
chute  and  the  trip  behind  the  planer  until  the  arrival 
of  this  planer?        A.  Not  the  present  trip;  no. 

Q.  I  understand  the  present  trip,  but  I  mean 
something  similar  to  that. 

A.  No,  I  don't  believe  we  did. 

Q.  You  mean  to  say  you  didn't  have  a  chute  there 
for  dropping  this  lumber  until  the  arrival  of  this 
machine?        A.  I  do  mean  to  say  so. 

Q.  You  never  had  a  trip  in  your  mill  prior  to  that 
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time?        A.  No. 

Q.  Never  had  used  this  trip  in  any  mill  at  all  or  a 
similar  trip?        A.  No." 

In  reference  to  this  same  matter  complainant  fur- 
ther testified  on  cross-examination  that  he  had  never 
made  a  model  of  his  patent,  device,  but  figured  on  it 
in  his  mind  and  sketching  on  paper  in  his  office  be- 
fore he  ever  spoke  to  anybody  about  it,  or  had  it  in 
any  mill  until  after  the  arrival  of  the  planer  from 
Beloit,  and  then  testified  as  follows: 

"Q.  I  want  you  to  tell  just  what  you  did.     How 
did  you  find  out  it  worked?        A.  By  construction. 
Q.  You  found  that  out  before  you  placed  your  ma- 
chines in  position  then,  didn't  you? 

A.  No,  sir,  I  didn't;  I  found  out  after  the  ma- 
chines were  put  in  position,  by  actual  practice  and 
trial." 

And  complainant  testified  further,  as  follows,  to 
wit: 

"Q.  The  only  thing  that  you  mean  in  saying  this  is 

that  you  didn't  have  this  combination  until  after  the 

arrival  of  this  machine — the  combination  patented. 

A.  I  say  we  did  not  have  the  trip  perfected  until 

after  that  planer  was  put  in. ' ' 

On  cross-examination  the  plaintiff  explained  the 
use  of  the  down-holding  devices  on  moulding  ma- 
chines and  planers  as  follows: 

" Moulding  machines  and  some  planers  have  down- 
holding  pieces  to  hold  the  piece  down  to  the  head  of 
the  planer,  where  it  is  no  object  other  than  holding 
it  solid  to  stop  it  from  jumping  and  making  rough 
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surfaces,  but  I  have  never  seen  the  trip  used  for  the 

purpose  of  letting  a  piece  fall  at  the  desired  point." 

[40] 

[Deposition  of  W.  H.  Purdy,  for  Complainant.] 

After  the  introduction  of  plaintiff's  deposition, 
that  of  one  W.  H.  PURDY  was  introduced  on  behalf 
of  the  complainant.  In  the  year  1905  Mr.  Purdy 
was  in  the  employ  of  the  defendant  company.  On 
direct  examination  he  testified: 

"I  was  foreman  of  the  planing-mill  of  the  defend- 
ant." 

"A.  I  had  nothing  to  do  with  putting  in  the  planer 
or  the  arrangements  behind  the  planers,  only  I 
changed  the  trip  behind  what  was  in  there. 

Q.  How  did  you  happen  to  change  it?    *    *     * 

A.  It  didn't  work  just  as  I  liked. 

Q.  Can  you  describe  how  that  trip  was  before  you 
changed  it? 

A.  Yes,  sir.  Now,  I  had  a  six-inch  board  running 
out  20  feet  or  18  feet — I  forget  now  which. 

Q.  That  was  to  the  rear  of  the  planer? 

A.  That  was  at  the  bottom  right  from  the  hind 
end  of  the  machine  right  out  18  or  20  feet. 

Mr.  McOORD. — You  mean  by  the  hind  end  of  the 
machine —        A.  Where  the  board  comes  out. 

Mr.  McCORD.— The  back  end  of  the  planer? 

A.  Yes,  the  back  end  of  the  planer;  and  then  I 
had  two  sides.  I  had  two  sides;  I  had  a  side  up,  a 
short  side,  say  like  that,  and  then  I  had  a  long  side 
up  here  like  that,  say  this  up  here — and  I  had  a 
wedge  or  the  device  that  is  in  there,  there  was  a 
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wedge  here,  when  the  board  come  through  here — 

Q.  Where  was  that  wedge — on  the  side  of  the  re- 
ceiving-box ? 

A.  Yes,  sir ;  on  the  side,  and  that  wedged  the  board 
off  and  it  would  drop  down  onto  the  conveyor  and 
go  over  on  the  resaw. 

Q.  Did  that  arrangement  work  satisfactorily? 

A.  It  worked  all  right.  We  run  it  a  couple  of 
months,  but  it — in  crooked  lumber  it  didn't  work 
very  good,  and  short  lumber. 

Q.  Did  you  know  anything  about  or  hear  anything 
about  the  device  Mr.  Loggie  had  in  his  mill1? 

A.  Yes,  sir. 

Q.  How  did  you  happen  to  hear  of  that? 

A.  The  man  told  me  that  Mr.  Loggie  had  a  better 
rig  than  that  he  thought.     [41] 

Q.  Did  you  go  over  to  look  at  the  rig,  as  you  call 
it,  in  Mr.  Loggie 's  mill? 

A.  Yes,  I  went  over  and  I  asked  Mr.  Westman  to 
see  it,  and  he  showed  it  to  me. 

Q.  Did  he  explain  it  to  you? 

A.  Yes,  well,  it  didn't  need  any  explanation,  he 
took  me  out  and  showed  it  to  me. 

Q.  And  you  looked  at  it?        A.  Yes,  sir. 

Q.  Did  you  put  substantially  the  same  trip  back 
into  defendant's  mill? 

A.  Well,  similar — it  was  not  exact. 

Q.  How  did  it  differ? 

A.  Well,  it  was  practically  done  the  same,  but  it 
was  constructed  a  little  different — that  is  all. 

Q.  In  what  way,  Mr.  Purdy?    Just  describe. 
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A.  Well,  now,  to  tell  you — I  can't  remember  ex- 
actly how  it  was — I  know  it  was  a  little  different, 
but  the  result  was  the  same — practically  the  same. 

Q.  Now,  in  the  trip  that  you  constructed  after  you 
went  back  to  Mr.  Earles'  mill  from  an  inspection 
of  Mr.  Loggie's  apparatus,  did  you  have  the  trip 
right  up  against  the  planer  or  a  little  ways  from  it? 

A.  Right  up  against  the  planer. 

Q.  How  many  of  these  trips  did  you  change  after 
you  went  back  from  an  inspection  of  Mr.  Loggie's 
plant — do  you  remember1? 

A.  I  changed  two  twins  and  one  single  machine." 

On  cross-examination,  in  referring  to  the  contriv- 
ance he  first  put  behind  the  planer  in  defendant's 
mill,  he  testified: 

"My  device  registered  the  ends  of  the  boards  at 
the  further  end  of  the  planer." 

And  in  reference  to  the  size  of  the  "  wedge"  on  this 
contrivance  he  testified: 

"It  was  about  six  inches  high  and  about  eighteen 
inches  long.  When  the  plank  struck  that  wedge  it 
just  tilted  off.  *  *  *  I  did  not  have  a  box.  I 
just  had  a  half  box.  It  was  solid  all  the  way  out, 
only  the  wedge  set  on  the  solid  bottom."     [42] 

Referring  to  Mr.  Loggie's  patented  device  he  tes- 
tified that  in  his  experience  in  mills  he  had  never 
seen  the  same  sort  of  a  trip  in  use  as  Mr.  Loggie's, 
and  that  he  had  never  seen  that  particular  trip  be- 
fore he  saw  it  in  Mr.  Loggie's  mill,  and  that  until 
he  had  seen  Mr.  Loggie's  he  had  never  seen  a  trip 
that  would  hold  a  long  thin  piece  of  lumber  up  until 
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it  got  out  of  the  planer  and  then  dropped  it. 

On  redirect  examination,  in  regard  to  the  construc- 
tion of  complainant's  top  guide  of  the  receiving  trip 
and  its  function  in  comparison  with  Exhibit  "1"  and 
the  so-called  trip  in  connection  with  the  structure,  he 
testified : 

"Q.  I  call  your  attention  to  the  first  page  of  the 
plans  of  Mr.  Loggie 's  patent  as  set  out  in  Complain- 
ant's Exhibit  'A,'  and  ask  you  if  you  understand 
what  that  designated  as  '2'  is. 

A.  It  looks  to  be  on  the  machine. 

Q.  Yes. 

A.  I  should  judge  that  is  a  piece  on  the  machine 
holding  the  board  down  on  top. 

Q.  Now,  I  call  your  attention  to  Defendant's  Ex- 
hibit '1,'  to  the  portion  of  the  drawing  marked  'Iron 
Shoe,'  and  ask  you  whether  that  iron  shoe  performs 
the  same  function  as  the  part  of  the  drawing  in  com- 
plainant's exhibit  marked  '2,'  in  holding  the  board 
down? 

A.  One  gives  and  the  other  is  stationary. 

Q.  But  they  both  hold  the  board  down. 

A.  Both  hold  the  board  down;  yes,  sir. 

Q.  Now,  what  is  this  trip  you  tell  us  about  in  con- 
nection with  this  sticker  % 

A.  Well,  there  is  no  trip. 

Q.  There  is  no  trip  there  at  all,  is  there  % 

A.  Yes,  there  is  a  trip. 

Q.  In  the  sense  of  Mr.  Loggie 's  trip  % 

A.  What? 

Q.  There  is  no  trip  there  at  all,  is  there,  as  you 
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call  Mr.  Loggie's  trip?     [43] 

A.  There  is  just  a  drop,  that  is  all.  Mr.  Loggie's 
is  a  trip." 

As  to  the  witness'  reason  for  copying  complain- 
ant's patented  device  he  testified  on  redirect  examin- 
ation as  follows: 

"A.  I  never  thought  of  Mr.  Loggie's  way,  but  I 
thought  of  a  way  that  it  could  have  been  overcome, 
but  it  would  have  been  some  expense  to  have  changed 
the  things,  and  so  I  never  thought  about  any  trouble 
or  any  patent  or  anything,  only  the  fellow  told  me  he 
had  a  pretty  good  thing  over  there  and  I  went  over 
and  seen  it,  and  it  was  a  little  better  than  ours,  and 
I  put  it  in." 

On  cross-examination  the  witness  Purdy  testified 
that  the  Kelley  fulcrum  was  not  installed  in  defend- 
ant's mill  until  after  he  had  left  defendant's  employ. 
[44] 

After  seeing  plaintiff's  mill  he  had  made  some 
slight  changes  in  certain  parts  of  that  of  the  defend- 
ant, and  upon  his  cross-examination  as  to  the  general 
use  of  the  "trip,"  etc.,  testified: 

"Q.  You  have  seen  that  principle  in  use  in  box 
factories  and  in  mills  generally,  have  you  ? 

A.  Well,  in  a  sticker ;  you  put  out — say  the  lumber 
is  coming  through  here,  you  have  a  wooden  shoe  that 
holds  that  down,  and  say  the  cutter-head  is  here,  you 
put  that  shoe  on,  you  generally  put  it  out  here  to  hold 
it  solid  until  it  passes,  when  it  gets  past  there  it  drops 
down — that  is  molding ;  some  planers  are  different. 
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Q.  The  principle  of  the  trip  is  as  old  as  the  lumber 
business,  then  ? 

A.  The  object  of  the  trip  is  a  drop;  it  has  been  a 
long  while. 

Q.  And  this  is  one  of  the  things  that  is  universally 
recognized  as  being  old  in  the  manufacturing  lumber 
business,  isn't  it,  Mr.  Purdy — the  trip? 

A.  Why,  yes,  they  have  them  in  sawmills — all 
kinds  of  trips. 

Q.  Performs  the  same  function  this  performs — 
holds  it  in  position  until  tripped  when  the  bottom 
underneath  falls  out? 

A.  They  have  different  devices:  some  of  them  run 
over  onto  a  table  or  onto  belts  or  onto  chain  convey- 
ors. Now,  in  the  mill  I  am  working  now,  as  lumber 
comes  out  of  automatic  conveyors  chains  and  there 
is  a  place  there  after  it  goes  out  a  little  ways  further, 
there  is  a  man  puts  his  foot  down  and  it  trips  and 
drops  down  on  a  derrick  and  then  it  raises  up  again ; 
there  is  all  kinds  of  trips  to  a  sawmill. ' ' 

[Deposition  of  Peter  M.  Westman,  for  Complainant.] 
The  deposition  of  one  PETER  M.  WESTMAN, 
witness  on  behalf  of  the  complainant,  was  next  in- 
troduced in  evidence,  and  he  stated  in  his  deposition 
that  he  was  in  charge  of  the  planing-mill  of  the  com- 
plainant in  the  summer  of  1904,  and  had  been  thus 
in  charge  for  a  considerable  period.  He  stated  that 
he  was  familiar  with  the  machinery  of  the  plaintiff 
by  reason  of  his  long  service  at  this  mill.  Upon 
being  questioned  in  reference  to  portions  of  plain- 
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tiff's  patent  devices,  testified  on  his  direct  examina- 
tion as  follows:     [45] 

"In  the  spring  of  1905  W.  H.  Purdy  came  over  to 
our  plant  and  told  me  that  they  were  figuring  in  put- 
ting some  new  machines  in  Earles'  (defendant's) 
mill  and  he  wanted  to  see  how  we  was  handling  our 
siding. 

A.  I  took  him  through  the  plant  and  pointed  out 
the  transfer.  I  didn't  show  him  any  particular  part 
of  it,  because  a  glance  at  the  conveyors  would  show 
any  mechanic  about  what  there  was  to  it  at  that  time. 

Q.  At  the  time  Mr.  Purdy  came  over  in  the  spring 
of  1905,  that  you  just  told  about,  did  you  have  in 
your  mill,  in  your  planing-mill,  at  that  time,  sub- 
stantially what  is  shown  in  Figure  1  ? 

A.  Yes,  sir. 

Q.  Did  you  have  in  your  planing-mill  substan- 
tially what  is  shown  in  Figure  2  ? 

A.  We  had  part  of  it  and  part  is  omitted  in  this 
cut.     We  had  another  trimmer  table  on  this  side. 

Q.  Otherwise  just  the  same?        A.  Yes,  sir. 

Q.  Now,  did  you  have  the  arrangement  as  shown 
in  Figure  3? 

A.  Yes,  sir ;  the  rest  of  this  would  be  useless  with- 
out that. 

Q.  And  you  showed  this  to  Mr.  Purdy  at  that 
time? 

A.  Yes,  sir.  I  pointed  to  the  transfer — how  we 
operated  that. 

Q.  Did  you  see  Mr.  Purdy  at  the  planing-mill  at 
any  time  subsequent  to  that  ? 
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A.  Yes,  sir,  Mr.  Purdy — 

Q.  When? 

A.  It  would  be  in  the  neighborhood  of  two  months 
later  on. 

Q.  Did  you  have  any  conversation  with  him  then? 

A.  I  did. 

Q.  What  was  it? 

A.  He  told  me  that  they  had  put  in  transfers  and 
that  he  had  found  some  trouble  in  tripping  the 
boards  so  they  would  even  up  on  one  end — that  is, 
the  boards  would  run  along  and  fall  off  at  random — 
a  short  board  might  run  away  out  sixteen  feet  before 
it  would  trip — that  semed  to  be  his  trouble. 

Q.  Did  you  show  him  how  your  system  worked 
there?        A.  I  did. 

Q.  Did  you  show  him  the  machines  you  had  con- 
structed according  to  the  patent?     [46] 

A.  Yes,  sir;  you  have  reference  to  the  shoe  part? 

Q.  Yes.        A.  I  did. 

Q.  I  have  reference  to  the  mechanism  that  re- 
ceived the  board  back  of  the  planer,  whatever  you 
call  it — I  don't  know  what  you  call  it — you  call  it  the 
shoe;  some  call  it  the  trip — in  connection  with  the 
planer-bed. 

A.  Well,  I  should  call  that  a  shoe." 

With  reference  to  the  length  of  time  the  patent 
devices  had  [47]  been  in  use  in  plaintiff's  mill, 
this  witness  testified  on  cross-examination  as  follows 
to  wit: 

"The  planer  that  came  from  Beloit,  Wis.,  was  put 
in  our  mill  June  6,  1904.     Prior  to  that  time  we  had 
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none  of  these  conveyors,  chutes  and  trips  constructed 
in  our  mill  and  had  made  no  model  of  it.  I  did  not 
do  any  work  developing  it.  We  put  the  device  in  on 
July  3,  4,  and  5th,  1904,  when  the  mill  was  shut 
down.  It  took  us  three  days  working  with  four  or 
five  mechanics. ' ' 

With  reference  to  infringement  by  defendant  of 
plaintiff's  patent  device  this  witness  testified — on 
cross-examination — that  he  had  visited  the  defend- 
ant's mill  but  had  not  particularly  noticed  its  ma- 
chines.    Thereupon  he  testified  as  follows : 

"Q.  There  was  some  arrangement,  then,  for  drop- 
ping the  lumber  even  before  you  claim  that  Mr. 
Purdy  came  over  and  asked  you  about  your  arrange- 
ment, wasn  't  there  % 

A.  Well,  they  had  not  completed  their  mill  when 
he  came  over  to  see  me — their  mill  was  not  in  opera- 
tion at  the  first. 

Q.  Not  in  operation  at  the  first  time  % 

A.  No,  they  had  just  ordered  the  machines  at  the 
first  time  he  was  over." 

With  reference  to  construction  of  a  portion  of 
plaintiff's  patent  device,  this  witness  testifies  on 
cross-examination  as  follows: 

"This  shoe  is  fastened  on  the  bed-plate  of  the 
planer.  The  shoe  is  a  piece  of  iron  or  steel  !/2  inc^ 
hy  2!/2,  about  12  or  14  inches  long.  It  is  laid  length- 
ways— it  is  not  across  the  board.  As  soon  as  the 
board  gets  to  the  end  of  the  shoe  it  drops  down  onto 
these  transverse  or  lateral  conveyors,  and  that  in- 
sures all  ends  to  even  up  right  where  you  want  them 
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regardless  of  any  length. 

Q.  You  say  Mr.  Purdy  told  you  his  ends  didn't 
work  right — couldn't  register  the  ends  right;  what 
did  he  tell  you  was  the  trouble? 

A.  About  his  shoe,  that  they  wouldn't  trip  even  on 
the  end  he  wanted  them  to." 

"I  showed  him  our  arrangements  to  make  the 
boards  trip  even,  this  shoe  we  put  on  there." 

"Q.  And  that  is  stationary  and  not  movable,  is  it? 

A.  No.     [48] 

Q.  Is  there  any  way  that  you  know  of  by  which 
that  could  be  extended  out  further  ?  If  it  was  ex- 
tended two  feet  further  it  would  perform  the  same 
function,  wouldn't  if?        A.  Yes,  sir. 

Q.  It  would  not  change  the  principle  ? 

A.  No,  sir. 

Q.  I  say,  anything  would  do — it  doesn't  have  to  be 
iron  or  steel,  does  it  ?        A.  No. 

Q.  Did  you  ever  see  this  fulcrum-  used  in  a  place 
like  that  as  testified  to  by  Mr.  Purdy  this  morning — 
an  arm  that  comes  down  and  is  worked  by  a  string 
and  weight,  or  weight  and  string;  as  the  timber 
comes  through  and  strikes  the  elbow  here  it  gradu- 
ally slips  it  from  under  it ;  that  would  serve  the  same 
function,  wouldn't  it,  as  this  shoe  you  are  speaking 
of?        A.  No  doubt  but  what  it  would." 

And  upon  redirect  examination  this  witness  testi- 
fied as  follows : 

Q.  To  get  the  record  clear,  Mr.  Westman,  what 
was  it  that  you  built  there  on  July  6th,  1905? 

A.  On  July  6th? 
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Q.  Yes. 

A.  We  were  about  completing  this  transfer;  that 
would  be  in  1904 1 

Q.  Yes,  that  is  it^-1904. 

A.  We  had  this  thing  about  completed  on  that 
date,  July  6th. 

Q.  Did  you  build  that  trip  and  shoe  on  that  date? 

A.  It  was  built  sometime  between  the  3d  and  6th — 
I  couldn't  say  the  date  that  shoe  was  built  on,  but  it 
was  between  that  date. 

Q.  Now,  what  would  be  the  effect  on  the  boards 
passing  through  the  shoe  or  the  trip  if  the  shoe  was 
placed  across  the  boards, — clear  across  them, — would 
they  choke  up  ? 

A.  Why,  if  it  come  to  a  pointed  board  it  would 
certainly  be  apt  to  wedge  under  the  other  one  and  the 
result  would  be  your  feed  would  stop. 

Q.  If  you  leave  part  of  that  box  open  and  put  this 
shoe  [49]  along  lengthwise  over  one-third  the  sur- 
face of  the  board  and  leave  the  other  open,  does  that 
avoid  the  choking  up  if  you  have  a  short  board1? 

A.  That  brings  it  down  to  a  very  small  percentage 
about  choking  up. 

Q.  That  is,  there  is  some  give  there  then? 

A.  Yes,  sir;  I  can  run  along  and  in  the  course  of  a 
week  we  might  say  we  would  not  have  a  mishap  of 
that  nature." 

On  recross-examination  this  witness  testified  as 
follows:  "Q.  What  difference  would  it  make  if  the 
bottom  of  that  box  was  solid  clear  across  out  to  the 
edge  of  the  tripper — out  to  the  end  of  the  tripper 
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where  the  tripper  let  go — suppose  at  that  point  you 
only  had  a  third  of  a  ledge,  the  very  moment  the 
tripper  let  go  and  there  was  only  a  third  of  the  ledge 
instead  of  the  entire  bottom  it  would  dump  it  right 
off,  wouldn't  it? 

A.  I  don't  see  no  reason  why  that  wouldn't  work. 
I  have  not  tried  it. 

Q.  What  do  you  mean  by  shoe  ?  Point  it  out  here. 
Is  it  shoe  or  chute  ? 

A.  No,  I  don't  mean  a  chute.  What  you  term  a 
trip  I  would  call  a  shoe — it  is  a  piece  of  iron  that  is 
stationary;  it  is  not  a  movable  conveyor. 

Q.  What  is  it  on  that? 

A.  On  this  part  here  (indicating)  ? 

Q.  On  that  drawing  Figure  1. 

A.  It  would  be  this  piece  of  iron  that  is  bolted  on 
here  where  the  lumber  passes  under  it. 

Q.  What,  number  is  it  designated  on  this  drawing, 
Figure  1 — is  it  number  1?        A.  Yes,  sir;  No.  1." 

And  again,  on  his  cross-examination  as  to  a  portion 
of  the  mechanism,  testified  as  follows:     [50] 

"Q.  This  thing  is  fastened  on  to  the  machine,  is 
it — this  tripper  of  yours?        A.  Yes,  sir. 

Q.  It  is  not  fastened  to  the  planer,  is  it  ? 

A.  Yes,  sir. 

Q.  How  is  it  fastened  to  the  planer? 

A.  On  the  tail  end  of  the  machine." 

[Deposition  of  James  C.  Kelly,  for  Defendant.] 

JAMES  C.  KELLY,  witness  on  behalf  of  the  de- 
fendant, stated  in  his  deposition,  which  was  next 
introduced,  that  his  business  was  that  of  mill  build- 
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ing  and  designing,  and  had  been  so  for  a  great  num- 
ber of  years;  that  he  had  designed  and  built  a  great 
number  of  mills,  sawmills  and  planing-mills,  in 
Michigan,  and  was  well  versed  with  lumber  manufac- 
turing machinery.  He  stated  that  he  was  very 
familiar  with  the  using  of  the  "fulcrum"  in  order  to 
tip  or  trip  lumber  and  to  carry  it  away  from  the 
machines  in  the  manufacturing  of  lumber,  and  that 
so  far  as  he  knew  he  was  originator  of  such  "ful- 
crum"; that  he  had  never  seen  it  used  before  he  used 
it  himself;  that  the  same  was  put  into  operation  in 
Mount  Pleasant  Lumber  Company  of  Michigan  in 
1878.  "We  used  it  for  to  take  lumber  as  it  was 
them  days  practically  dressed  on  one  side  and  passed 
through  the  planer  and  dropped  onto — well,  in  them 
days  we  had  no  chains  running,  we  dropped  it  onto 
those  rubber  belt  conveyors,  and  carried  it  to  the 
place  where  it  slid  down  to  be  loaded  on  to  the  car." 
That  the  lumber  came  out  of  the  machine  and  was 
dropped  down  on  transverse  belts  and  carried  out  in 
the  other  direction  from  that  in  which  it  was  pro- 
ceeding, this  different  direction  being  at  right 
angles.     [51] 

"Q.  Just  explain  what  kind  of  a  device  that  ful- 
crum was  and  its  use  in  that  connection. 

A.  When  we  first  put  that  in  it  was  a  construction 
of  a  piece  of  wood  in  an  oblong  form  with  a  lever 
that  stood  up  in  that  manner,  a  pivot  in  the  center, 
you  see,  and  a  string,  a  cord — a  string  to  the  other 
end  of  it  to  get  the  pressure  on  the  piece  to  hold  it 
in  the  form  to  carry  it  out  until  it  passed  where  it 


vs.  George  W.  Loggie.  61 

(Deposition  of  James  C.  Kelly.) 
dropped  on  the  conveyor. 

Q.  How  did  that  appliance  compare  with  the  ful- 
crum in  use  at  the  Earles  mill  now? 

A.  It  is  my  idea. 

Q.  The  same  appliance? 

A.  Yes,  it  is  the  same,  but  they  never  got  it  in 
as  I  explained  it  to  the  ones  who  put  it  in. 

Q.  You  say  that  was  in  use  in  Michigan  in  1878  or 
1879 — somewheres  along  there  ?        A.  Yes,  sir. 

Q.  What  sort  of  a  machine  was  used  in  connection 
with  it? 

A.  Well,  it  was  used  with  a  common  planer  for 
lumber  and  ties. 

Q.  Railroad  ties? 

A.  Well,  those  ties  that  were  for  bridge  building — 
all  bridge  building  them  days  we  had  to  size  them. 

Q.  Just  describe  the  chute,  the  conveyor,  in  which 
it  came  out  and  the  use  of  the  fulcrum  there. 

A.  The  planer  had  this  fulcrum  connected  to  it 
about  as  that  piece  of  print  is  there,  and  held  the 
tie  or  board  as  it  may  be  until  it  got  to  the  point  to 
drop  off  the  conveyor,  and  then  it  fell  on  those  belts 
and  went  to  the  point — the  way  we  used  it,  an  in- 
clined elevator  with  skids  down  to  where  it  was 
loaded  on  the  car. 

Q.  What  kind  of  a  chute  was  it? 

A.  Where  the  conveyor  run  up — 

Q.  I  don't  mean  the  chute  of  that;  I  mean  where 
it  left  the  machine. 

A.  That  was  a  piece  of  plank  and  a  side  piece  to 
it 
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Q.  That  was  just  half  a  box,  was  it? 

A.  A  quarter  of  a  box,  you  might  call  it. 

Q.  One  side  of  the  box;  and  what  was  the  size  of 
the  bottom? 

A.  The  way  we  had  that,  the  bottom  was  movable 
— we  could  make  it  wider  or  narrower.     [52] 

Q.  Make  it  a  third  or  a  half  or  whatever  you 
wanted  it?        A.  Yes,  sir. 

Q.  How  far  from  the  planer  was  this  fulcrum 
fixed? 

A.  "Well,  now,  I  don't  know  as  I  could  tell — I  could 
make  a  rough  guess — it  must  have  been  probably  two 
or  three  feet. 

Q.  Then  it  passed  under  the  fulcrum  just  as  these 
planks  do  over  here  ? 

A.  Exactly,  yes,  sir;  that  was  the  object  in  having 
it  there,  so  as  to  hold  that  piece  until  it  come  to  the 
point  to  drop. 

Q.  What  about  the  regularity  that  these  ends 
would  register ;  how  about  that  ? 

A.  Well,  that — after  it  come  off  of  this  bottom 
here  it  had  to  fall  you  know. 

Q.  Where  would  it  fall  with  reference  to  the  ful- 
crum— the  end  of  the  fulcrum  ? 

A.  They  took  place  right  together — the  minute  the 
fulcrum  let  go,  the  piece  dropped. 

Q.  I  will  ask  you  how  and  what  your  experience 
was  as  to  seeing  the  regularity  with  which  it  regis- 
tered the  ends  as  it  fell — would  it  be  regular? 

A.  Oh,  yes. 

Q.  Did  you  have  any  top  guides  to  that? 
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A.  No,  sir. 

Q.  Is  there  any  necessity  for  top  guides? 

A.  What? 

Q.  Is  there  any  reason  for  top  guides? 

A.  I  couldn't  see  why  there  should  be. 

Q.  Is  there  any  necessity  or  was  there  any  neces- 
sity? 

A.  Not  that  I  know  of  providing  that  this  lever — 
this  fulcrumed  lever  is  properly  put  on,  I  couldn't 
see  any  necessity  for  anything  to  go  above  it. 

Q.  That  appliance,  then,  compares  in  what  way 
with  the  appliance  in  use  in  Mr.  Earles'  mill — the 
defendant's  mill? 

A.  Well,  that  fulcrum  there  is  practically  the 
same — it  is  filling  the  same  place,  but  not  properly 
made,  as  it  was — a  man  could  make  that  a  good  deal 
better  than  the  way  we  had  it  for  thick  and  thin 
timber. 

Q.  How  does  it  work  now  over  there?     [53] 

A.  It  appeared  to  work  very  well. 

Q.  Are  there  any  top  guides  on  that  in  addition  to 
the  fulcrum  now  in  Mr.  Earles'  mill? 

A.  Well,  I  couldn  't  tell  you. 

Q.  If  they  are  there  do  they  serve  any  purpose  ? 

A.  I  didn't  pay  much  attention. 

Q.  Who  assembled  the  machines — that  is,  the 
planer,  the  conveyor  and  the  transverse  carriers  ? 

A.  I  did. 

Q.  And  the  location  of  the  resaw  and  the  trim- 
mers?       A.  Yes. 

Q.  Who  designed  that?        A.  I  did."     [54] 
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Plaintiff  objected  to  the  introduction  by  defendant 
of  any  testimony  of  the  witness  James  C.  Kelley 
relative  to  the  prior  use  of  the  so-called  Kelley  ful- 
crum or  lever,  on  the  grounds  and  for  the  reasons 
that  no  such  prior  use  was  pleaded  in  defendant's 
answer,  nor  was  notice  of  such  defense  given  at  any 
time  prior  to  the  taking  of  testimony.  Mr.  Kelley 
testified  that  the  Michigan  mill  where  such  prior  use 
of  the  fulcrum1  or  lever  occurred  was  located  at 
Mount  Pleasant,  Isabella  County,  Michigan,  and  that 
Upton  &  Leaton  were  the  proprietors.  The  deposi- 
tion of  one  Marsena  D.  Swan,  hereinafter  set  out, 
was  introduced  in  rebuttal  of  Kelley 's  testimony  in 
respect  to  this  prior  use,  however,  not  in  any  manner 
waiving  plaintiff's  above-stated  objections  to  Mr. 
Kelley 's  testimony. 

With  reference  to  the  substitution  of  the  fulcrum 
or  lever  for  the  Loggie  top  guide,  this  witness  testi- 
fied as  follows : 

"A.  We  put  in  a  structure  of  a  board  on  top  of  the 
— for  to  hold  it  down — a  board  instead  of  a  lever — 
that  run  there  until  Mr.  Martin  came  to  me  and 
asked  me  if  I  couldn't  get  some  device  that  would 
stop  it  from  going  under  the  belt,  so  I  gave  him  a 
drawing  of  this  lever  business 

Q.  He  asked  you  to  do  that  for  what  purpose  you 
say? 

A.  He  told  me  the  boards  was  getting  under  the 
belt,  did  not  hold  this  up  right — the  boards  would 
drop  before  the  time  came  to  register  them,  you  see, 
on  the  end.    I  told  him  if  he  would  adopt  the  plan 
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thai  1  proposed  to  him  when  we  started  to  put  them 
in  there,  and  lie  asked  me  to  make  a  drawing  of  that 
and  1  did  so  and  gave  it  to  him. 

Q.  That  was  put  in  that  way — according  to  your 
idea  i        A.  Yes,  sir. 

Q.  That  was  the  fulcrum  you  speak  of? 

A.  Yes,  sir.     [55] 

Q.  And  the  fulcrum  you  copied  from  the  mill  that 
you  had  seen  in  operation  in  Michigan  ? 

A.  Yes,  sir. 

Q.  You  stated,  I  believe,  at  that  time  you  designed 
the  mill  that  was  your  instructions — your  drawings 
showed  the  fulcrum  in  the  first  instance,  did  they? 

A.  Yes;  that  was  the  explanation  I  gave  to  the 
workmen  that  was  putting  it  in,  but  they  didn't  get 
it  in  that  form,  as  they  didn't  have  a  drawing  of  it — 
I  didn't  make  a  drawing  of  it  to  them  at  that  time. 

Q.  Have  you  made  a  drawing  of  the  mill  that  was 
in  use  in  Michigan  that  you  have  been  testifying 
about?        A.  Yes,  sir. 

Q.  I  call  your  attention  to  Defendant's  Exhibit  '1' 
and  ask  you  if  that  is  the  drawing  to  which  you  re- 
fer.       A.  That  is  the  one. 

Q.  Now,  just  explain  how  that  operated,  Mr. 
Kelley. 

A.  Well,  now,  we  had  a  planer  setting  in  this 
position ;  we  had  this  lever,  as  we  call  it,  this  fulcrum 
lever  on  top  of  the  quarter  box;  that  dotted  line  rep- 
resents the  bottom ;  this  represents  the  board  coming 
out  on  top ;  that  shows  the  bottom  along  there,  and 
at  the  time  it  would  pass  through  the  trip  here,  of 
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course  it  was  in  this  position  here  and  would  register 

right  along  over  here,  that  trip  let  go  right  here." 

[56] 

[Deposition  of  David  E.  Lain,  for  Complainant.] 

The  deposition  of  the  expert,  DAVID  E.  LAIN, 
was  introduced  on  behalf  of  complainant.  For  the 
purposes  of  brevity  we  shall  combine  the  testimony 
of  this  witness  in  chief  and  on  rebuttal.  Witness 
said  that  he  had  had  extensive  education  and  experi- 
ence in  the  field  of  mechanics  and  in  investigating 
the  patentability  of  electrical  machines,  consulting 
the  United  States  Patent  Office  and  frequently  the 
English  Patent  Records,  drawing  up  the  specifica- 
tions and  claims  and  sometimes  making  the  draw- 
ings ;  that  he  was  a  patent  attorney,  and  as  such  had 
procured  complainant's  letters  patent. 

On  being  referred  to  Exhibit  "A,"  being  complain- 
ant's patent,  and  Defendant's  Exhibits  "7"  and  "8," 
being  the  letters  patent  of  the  Boyd  and  Moore  pat- 
ents respectively,  and  testifying  as  to  the  prior  state 
of  the  art  as  shown  by  the  Boyd  and  Moore  patents 
as  against  the  state  of  the  art  as  shown  by  the  Log- 
gie  patent,  he  stated  as  follows: 

"From  the  specification  it  appears  that  an  appara- 
tus is  described  which  consists  of  several  machines 
assembled  and  relatively  placed  for  a  specific  pur- 
pose, namely,  to  convert  rough  boards  of  approxi- 
mately the  same  width  and  thickness  but  of  greatly 
varying  lengths  into  finished  beveled  siding  of  vary- 
ing but  standard  lengths  and  deliver  the  same  on  to 
a  grading-table  with  the  ends  nearest  the  graders  ap- 
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proximately  registering. 

With  certain  described  improvements,  the  sev- 
eral pieces  of  apparatus,  which  are  combined  in  this 
description  are  of  old  and  well-known  use  as  separate 
machines  and  carriers  excepting  the  apparatus  called 
a  receiving  trip.  Two  of  these  receiving  trips  are 
shown  in  Figures  1  and  3  of  drawings  in  Exhibit  'A.' 
Both  are  alike,  and  I  will  now  refer  only  to  the  one 
shown  at  the  right  of  Figures  1  and  3,  consisting  of 
the  several  parts  designated  by  numerals  '1,'  '2,'  '3,' 
'4,  "4','  '7','  and  '9,  "9'.'  This  receiving  trip  con- 
sists of  a  removable  guide  '1,'  attached  to  the  side 
guide  small  'm'  of  the  way  or  channel  in  the  bed  of 
the  planer  'A,'  and  overhangs  this  channel.  It  fur- 
ther consists  of  parallel  guides  projecting  from  the 
rear  of  planer  'A'  together  forming  a  partly  open- 
bottom  channel  which  is  a  right  line  continuation  of 
said  channel  in  the  planer  bed.  This  receiving  trip 
receives  the  planed  and  matched  boards  which  pass 
through  planer  'A'  and  retains  them,  regardless  of 
length  in  the  same  plane  in  which  they  passed 
through  said  planer  until  they  have  passed  beyond 
the  planer-bed,  when  they  are  permitted  to  fall 
through  parallel  positions  on  to  a  transverse  carrier 
beneath. 

This  receiving-trip  constitutes  the  new  element  in 
the  combination  of  machines.  When  the  several  ma- 
chines and  carriers  constituting  the  old  elements  in 
the  combination  are  placed  substantially  in  the  re- 
lated positions  described  and  shown  in  Exhibit  'A' 
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and  the  receiving-trip  is  placed  in  its  described  and 
illustrated  position  in  the  combination,  the  whole 
constitutes  an  apparatus  which  performs  the  stated 
functions  and  accomplishes  the  stated  objects  of  this 
invention;  for  with  this  apparatus  planed  and 
matched  boards  of  varying  lengths  are  automatically 
carried  from  the  rear  of  a  battery  of  planers,  deliv- 
ered to  a  position  in  line  with  and  in  front  of  a  resaw 
with  ends  nearest  said  resaw  registering ;  from  here 
they  are  passed  by  hand  through  said  resaw  in  the 
reverse  direction  from  that  in  which  they  went  [57] 
through  said  planers;  then  they  are  carried  laterally 
by  hand  and  placed  on  a  trimmer-table ;  after  being 
trimmed  they  are  thrown  on  a  longitudinal  conveyor 
and  move  in  the  same  direction  in  which  they  passed 
through  the  planers  to  a  grading- table,  where  they 
are  deposited,  all  registering  at  one  end.  As  com- 
pared to  other  methods  of  manufacturing  siding: 
By  means  of  the  receiving-trip  and  lateral  conveyor 
in  combination  with  the  battery  of  planers  two  or 
more  off-bearers  are  saved;  because  the  boards  are 
delivered  in  a  regular  manner  with  ends  registering 
next  to  the  station  of  the  resaw  man,  one  man  and 
one  resaw  are  saved;  because  the  boards  are  regu- 
larly delivered  to  the  grading-table  with  ends  next 
to  the  graders  registering,  the  services  of  one  or 
more  graders  are  saved;  because  of  the  longitudinal 
conveyor  two  off-bearers  are  saved;  because  the 
conveyors  handle  the  delicate  pieces  of  boards  and 
siding  more  carefully  than  is  done  by  hand,  stock 
is  saved;  and  finally,  because  of  the  parallel  and  re- 
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verse  directions  in  which  the  separate  pieces  pass 
during  the  several  treatments,  floor  space  is  saved. 
Tlie  invention,  therefore,  resides  in  the  provision  of 
the  receiving-trip  in  combination  with  the  several 
woodworking  machines  and  the  conveyors,  all  rela- 
tively placed  in  such  manner  that  together  they  may 
operate  as  and  for  the  purpose  specified.  CLAIM  1 
consists  of  the  following  elements  in  combination: 
First,  a  battery  of  planers,  or  similar  wood-finishing 
machines;  second,  receiving-trips — this  element  is 
limited  by  the  qualifications  that  they  are  so  con- 
structed and  placed  that  they  will  retain  the  stuff  as 
it  comes  from  the  planers,  in  substantially  the  same 
plane  as  it  passed  through  the  said  planers,  until  it 
has  passed  entirely  out  of  the  same;  and  third,  a  lat- 
eral conveyor  placed  at  the  rear  of  said  battery  of 
planers  and  beneath  said  trips.  In  this  combination 
the  receiving-trip  constitutes  the  new  element.  The 
limitation  noted  in  the  claim  serves  to  prevent  it 
from  covering  receiving-trips  differently  constructed 
and  placed  and  having  different  functions  which 
may  be  hereafter  invented.  And  therefore  these 
limitations  also  serve  to  preserve  this  claim  from 
being  invalidated,  because  of  earlier  receiving-trips 
of  different  structure,  placing  and  function. 

Claim  2  contains  the  same  elements  in  combina- 
tion as  claim  1,  with  the  addition  of  a  receptacle  at 
the  delivery  end  of  the  lateral  conveyor.  It  is  stated 
in  the  specification  that  this  receptacle  may  be  sim- 
ply a  space  on  to  which  the  stuff  may  be  dumped  by 
the  conveyor.     Claim  3  contains  the  same  elements 
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as  claim  2,  with  the  addition  of  the  resaw  specifically 
placed.  In  this  claim  the  receiving-trip  has  no  fur- 
ther limitation  other  than  it  must  be  placed  longi- 
tudinally behind  its  planer.  Claim  4  contains  the 
same  elements  as  claim  3,  with  the  addition  of  the 
resaws  specifically  located.  Claim  5  contains  the 
same  elements  as  claim  4,  with  the  addition  of  a 
longitudinal  conveyor  specifically  placed  with  refer- 
ence to  said  resaws.  Claims  6,  7,  and  8  cover  a 
planer  in  combination  with  a  receiving-trip  of  speci- 
fied structure,  and  are  therefore  specific  to  this  re- 
ceiving-trip in  combination  with  a  planer.  In  the 
testimony  of  Mr.  Brooks,  near  the  top  of  page  6, 
claims  1  and  2  are  objected  to  because  they  are 
stated  as  being  functional.  These  claims  are  not 
functional  for  the  reason  that  a  mechanical  struc- 
ture, a  receiving-trip,  is  mentioned.  Also  on  the 
same  page  of  Mr.  Brooks'  testimony  claims  4  and 
5  are  objected  to  as  being  mere  aggregations. 
Claims  4  and  5  are  not  mere  aggregations  because 
each  of  the  elements  of  the  claim  is  a  mechanism 
which,  although  it  might  perform  a  specific  function 
independent  of  the  others,  is  necessary  in  the  com- 
bination in  order  that  the  objects  of  the  invention 
may  be  accomplished;  [58]  and  when  these  ele- 
ments are  all  and  each  arranged  as  specified  in  these 
claims  the  objects  of  the  invention  are  accomplished; 
the  removal  of  any  one  of  these  elements  from  the 
combination  would  prevent  the  carrying  out  of  the 
stated  objects  of  the  invention  beyond  that  part  of 
the  process;  that  is,  all  of  the  elements  specified  co- 
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operate  to  produce  the  result  desired.     I  hold  in  my 
hand  Defendant's  Exhibit  No.  7,  being    a    United 
States  patent  issued  to  Boyd.     This  patent   is  not 
pertinent  to  this  ease.    Boyd  states,  page  1  of  his 
specification,  line  16,  referring  to  character  of  his  in- 
vention and  the  manner  in  which  it  operates,  espe- 
cially to  the  pipes  which  it  is  to  handle,  as  follows: 
'and  he  automatically  delivered  to  the  cooling-table.' 
A  study  of  this  specification  reveals   that  the  auto- 
matic parts  to  which  he  refers  must  he  those  men- 
tioned in  page  2,  lines  109  to  123,  in  which   fixed 
dudes  '41'  and  leaf  guides   '43'   are    descrihed   as 
serving  to  deliver  the  tuhes,  after  they  fall  from 
the  receiving  trough  '15,'  '21,'  '22,'  on  to  the  moving 
cooling-tahle.     But  the  receiving  trough  '15,'  '21,' 
'22,'  does  not  automatically  drop  the  tuhes  on  these 
guides  '41'  and  '43,'  for  this  trough  is  moved  end- 
wise hy  hand  lever  '31' — see  page  2,  lines  76  to  82, 
Boyd's  specification — and  it  is  opened  or  tripped  by 
foot  lever  '23' — see  page  2,  lines  44  to  47  and  lines 
124  to  135,  of  Boyd's  specification.     Therefore  no 
automatically    acting    receiving-trip    is  shown    hy 
Boyd.    His  receiving-trip  is  operated  by  hand  and 
requires  an  attendant. 

One  of  the  stated  objects  of  the  Loggie  invention 
is  to  avoid  the  necessity  for  this  attendant.  I  hold 
in  my  hand  Defendant's  Exhibit  No.  8,  being  a 
United  States  patent  to  Moore.  I  have  failed  to  find 
in  this  patent  any  structure  that  is  the  equivalent 
of  the  Loggie  receiving-trip,  and  I  find  an  arrange- 
ment of  the  machines  similar  only  to  a  small  part 
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of  the  Loggie  arrangement. 

In  the  first  place,  I  believe  the  first  part  of  the 
Moore  plant  as  illustrated  in  Figure  1  to  be  inoper- 
ative when  long  flexible  strips  must  be  handled  as 
in  the  manufacture  of  beveled  siding.  I  believe  it 
is  mechanically  impossible  to  deliver  long  boards 
from  planer  'X'  to  carrier  belts  'A'  behind  said 
planer  in  such  manner  that  they  will  be  delivered  by 
said  carrier  to  belt  'B'  as  illustrated  without  the  use 
of  apparatus  further  than  that  illustrated  and  de- 
scribed, for  the  reason  that  if  belts  'A"  A'  are  nearly 
on  a  level  with  the  bed  of  planer  'X,'  the  piece 
*Y'  will  sometimes  push  these  belts  one  side  or  run 
under  them  or  at  best  board  *Y'  will  have  its  outer 
end  dragged  forward  by  the  belts  before  it  has  en- 
tirely passed  off  planer  'X,'  thus  putting  it  in  a  posi- 
tion where  it  will  not  be  shoved  from  the  planer  bed 
by  the  next  piece;  this  trouble  would  also  be  true 
in  a  measure  if  instead  of  two  belts  'A'  'A'  one  wide 
belt  was  substituted;  although  the  stuff  could  not 
then  run  under  this  wide  belt,  still  by  the  friction 
of  the  outer  end,  which  would  be  lying  on  the  wide 
belt,  it  would  be  carried  forward  by  the  conveyor, 
the  conveyor  would  in  its  attempt  to  carry  that  end 
forward  either  so  cramp  it  in  the  guides  of  the 
planer  that  the  rollers  couldn't  push  it  through,  or 
else  the  friction  would  be  sufficient  to  actually  break 
the  piece  if  it  proved  to  be  easily  broken  as  fre- 
quently occurs  in  such  stuff.  Thus  frequently,  if 
not  usually,  the  boards  [59]  would  be  delivered 
from  planer  'X'  to  carrier  'A'  in  a  way  to  prevent 
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the  proper  operation  of  the  plant.  Again,  if  carrier 
'A'  is  some  distance  below  planer-bed  'X,'  the  outer 
end  dt'  the  board  will  drop  down  on  to  the  carrier 
and  either  be  drawn  to  a  diagonal  position  on  the 
carrier  or  occupy  such  a  position  that  it  cannot  be 
pushed  off  of  the  planer  by  the  board  next  following. 
No  illustration  in  elevation  is  given  in  the  drawings 
of  Moore  of  the  planer  'X'  and  carrier  'A,'  there- 
fore, these  supposed  positions  are  necessary.  If  it 
be  allowed  that  this  part  of  the  Moore  plant  is  oper- 
ative with  snch  short  pieces  of  boards  as  bed-slats, 
it  is  certainly  entirely  inoperative  with  snch  long 
and  flexible  pieces  as  the  Loggie  receiving-trip  is 
designed  to  and  does  handle  with  entire  satisfaction. 
On  page  8  of  Mr.  Brooks'  testimony  occurs  a  refer- 
ence to  the  Moore  patent,  Exhibit  8,  stating  that 
since  the  boards  leaving  the  resaw  'C  pass  between 
rollers  large  'B-3'  and  small  'b-3'  and  guides  in  the 
form  of  grooves  which  retain  them  in  horizontal 
position  until  they  have  passed  through  the  saw,  the 
provision  of  the  Loggie  receiving-trip  for  retaining 
the  stuff  in  the  same  plane  as  it  passed  through  the 
planer  is  met.  THIS  IS  NOT  TRUE,  for  the  reason 
that  Moore  specifically  provides  the  wedge-shape 
piece  'I,'  Figure  7,  of  the  Moore  patent,  to  separate 
the  resawed  bolts,  the  widest  at  the  top  edge,  and 
throw  them  over,  scarf  side  uppermost,  on  belt  'J' 
as  soon  as  the  resawed  strip  has  passed  entirely 
through  the  saw.  Thus  as  fast  as  the  bolt  advances 
through  the  saw  it  is  forced  out  of  the  plane  in 
which  it  passed  through  the  saw  by  wedge  'I.'    It 
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is  not  pertinent  to  refer  to  the  plane  of  the  table 
as  the  plane  of  the  saw,  for  the  reason  that  this 
may  be  changed  without  shifting  the  saw,  and  is 
often  so  altered.  The  plane  in  which  stuff  conies 
through  a  planer  or  similar  wood-finishing  machine, 
is  the  plane  passing  through  the  cutting  device;  in 
case  of  a  planer  the  plane  passing  through  is  the 
line  of  contact  between  the  cutter-head  and  the  stuff; 
in  case  of  a  saw  the  plane  must  pass  through  the 
saw.  Therefore,  in  the  Moore  apparatus  the  design, 
purpose  and  effect  of  the  machine  and  the  proper 
performance  of  its  functions  is  to  force  the  stuff  out 
of  that  plane  in  which  it  passed  through  the  ma- 
chine as  fast  as  it  passes  the  saw. 

A.  I  don't  find  anything  in  the  Boyd  patent  to 
properly  interfere  with  the  validity  of  the  Loggie 
patent. 

Q.  Or  with  the  claims  of  the  Loggie  patent? 

A.  No,  not  as  restricted,  as  they  are,  by  the  quali- 
fying clauses  in  the  body  of  the  claims. 

In  reference  to  infringement  by  defendant  by 
which  installation  and  use  of  the  Loggie  patent  de- 
vices in  defendant's  mill  the  witness  Lain  testified 
that  he  first  visited  the  mill  on  April  1,  1907,  and 
that  Defendant's  planing-mill  was  then  almost  an 
exact  duplicate  of  plaintiff's  patented  devices  which 
had  been  installed  in  plaintiff's  mill,  and  that  in  the 
summer  of  1907,  on  subsequent  visit  to  defendant's 
mill,  there  were  no  changes;  that  late  in  September 
or  early  in  October,  1908,  defendant  had  replaced  the 
Loggie  'top  guides'  '1'  and  '2'  with  a  Kelly  fulcrum 
or  lever;  that  he  visited  defendant's  mill  again  in 
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April,  1909,  and  defendant  had  restored  the  top 
guides  again  which  had  first  been  removed ;  and  that 
this  applied  to  a  twin  matcher  and  a  single  matcher- 
planing  machine,  and  that  beveled  siding  was  being 
manufactured  therewith."     [60] 

On  direct  examination  the  witness  Lain  testified 
with  reference  to  plaintiff's  patented  devices  as  fol- 
lows : 

"Q.  In  figure  1  what  letters  and  lines  indicate  the 
trip? 

"A.  There  has  been  rather  a  varied  terminology 
used  here  in  regard  to  that  trip.  For  the  purpose 
of  patent  description  I  referred  to  the  device  of  Mr. 
Loggie 's  for  retaining  the  lumber  in  place  after  it 
came  from  the  planer  as  a  receiving-trip.  As  I  un- 
derstood from  him,  the  actual  trip  part  was  the  top 
and  guide  pieces  shown  as  '1'  and  '2'  in  that  figure 
in  the  two  planers  and  the  receiving  part  the  deep 
side  guides  numbered  in  the  two  cases  respectively 
'3'  and  '4'  and  '5'  and  '6'  and  the— 

Mr.  McCORD.— Just  wait  a  little  bit. 

A.  (Continuing.)  '3'  and  '4'  are  the  deep  side 
guides  in  the  right-hand  figure — you  will  notice  the 
numbers  at  the  very  end — and  the  deep  side  guides 
'5'  and  '6'  extending  in  the  rear  of  'planer  B,'  and 
ledges  '4"  attached  to  deep  side  guides  '4,'  and  '6" 
attached  to  deep  side  guide  '6.' 

Q.  That  is  the  receiving-trip  and  conveyor? 

A.  No,  that  is  the  receiving-trip. 

Q.  That  is  the  receiving-trip? 

A.  That  is  those  guides  in  connection  with  that 
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top  guide  '1'  and  '2,'  which  are  duplicates  of  each 

other,  I  speak  of  for  the  purpose  of  this  description 

as  the  receiving-trip. 

********* 

The  WITNESS.— I  think  the  only  confusion  oc- 
curring on  the  witness-stand  this  morning  has 
come — ■ 

Mr.  McCORD. — Just  wait  until  you  are  asked. 

The  WITNESS. —  — rather  from  a  looseness  iu 
the  choice  of  names  here." 

WITH  REFERENCE  TO  A  SLIGHT  TYPO- 
GRAPHICAL ERROR  in  the  patent  the  witness 
Lain  testified  as  follows: 

"A.  There  is  a  typographical  error  in  the  patent 
that  came  in  an  accidental  way  that  no  one  espe- 
cially is  to  blame  for,  and  it  is  this:  For  instance,  in 
page  1  of  the  specification,  line  76,  top  guide  '1,'  it 
says:  'And  top  guide  "1"  the  board  "M"  is  driven,' 
and  so  on,  it  should  not  be  top  guide  El;  it  should 
be  top  guide  One,  and  the  trouble  came  from  the 
typewriter  using  the  same  character  for  One  and 
El,  and  unfortunately  I  used  El  there  for — 

Mr.  McCORD.— With  that  exception—    [61] 

A.  (Continuing.)  AVith  that  exception,  which  cor- 
rects itself  in  the  El  as  referred  to  a  few  lines  above 
as  being  a  movable  side  guide — 

Mr.  McCORD. — I  don't  want  to  interrupt  you, 
but  I  thought  you  were  going  over  the  same  thing 
and  I  didn't  see  any  use  in  it. 

A.  (Continuing.)  With    that    exception    the    de- 
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scription,  I  think,  is  very  close  and  fairly  carefully 

drawn. 

Mr.  MeCORD. — We  have  had  it  checked  and  we 
think  it  is  pretty  accurate;  go  ahead,  though.  I 
don't  want  to  interrupt  you,  but  I  didn't  see  any 
use  of  incumbering  the  record." 

With  reference  to  the  use  of  the  fulcrum  on  the 
machines  in  defendant's  mill  in  October,  1908,  and 
April,  1909,  he  testified  on  cross-examination  as  fol- 
lows: 

"Q.  The  fulcrum  was  in  use  on  all  the  machines'? 

A.  Yes,  sir. 

Q.  And  I  believe  you  stated  to  Mr.  Bruce  that 
that  performed  the  same  functions  as  the  shoe  or 
tripper —        A.  As  a  fixed  shoe. 

Q.  It  would  have  the  same  effect. 

A.  It  is  movable  and  the  other  is  not — it  is  mov- 
able vertically  and  the  other  is  not. 

Q.  But  performs  the  same  mechanical  functions? 

A.  Yes,  sir." 

This  witness  testified  that  as  attorney  for  George 
W.  Loggie,  complainant  herein,  he  had  made  appli- 
cation for  the  plaintiff's  letters  patent  No.  837,087 
on  June  16,  1904,  and  this  was  verified  by  certified 
copies  of  letters  and  files  from  the  United  States 
Patent  Office,  then  offered  and  introduced  in  evi- 
dence.    [62] 

The  witness  was  called  on  rebuttal  and  referring 
to  claims  6,  7  and  8  stated: 

"Claims  6,  7  and  8  cover  a  planer  in  combination 
with  a  receiving-trip  of  specified  structure  and  are 
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therefore  specific  to  this  receiving  trip  in  combina- 
tion with  the  planer." 

And  identified  Complainant's  Exhibit  "H,"  which 
purported  to  be  a  certified  copy  of  the  Patent  Office 
files  in  relation  to  the  patent  involved  in  this  con- 
troversy, which  was  admitted  in  evidence  over  the 
objections  of  the  defendant,  which  objection  was 
that  the  same  was  improper  evidence  to  be  intro- 
duced as  rebuttal. 

The  deposition  of  the  witness  J.  B.  Hann  was  in- 
troduced on  behalf  of  the  defendant,  who  testified 
that  he  had  on  June  21,  1909,  taken  the  photographs 
of  defendant's  planing-mill,  as  shown  by  Defend- 
ant's Exhibits  2,  3,  4  and  5,  which  exhibits  were  re- 
spectively offered  and  admitted  without  opposition. 
[63] 

[Deposition  of  J.  A.  Allard,  for  Defendant.] 

The  deposition  of  J.  A.  ALLARD  was  introduced 
on  behalf  of  the  defendant  to  prove  prior  use  of  a 
portion  of  plaintiff's  patented  device,  or  its  me- 
chanical equivalent,  and  plaintiff  objected  to  the 
witness'  testimony  in  this  particular  on  the  ground 
that  the  same  was  immaterial  and  incompetent,  and 
that  there  was  no  such  issue  raised  by  the  plead- 
ings. In  this  deposition  he  testified  that  his  busi- 
ness was  that  of  designing,  and  constructing  mills, 
and  had  been  so  for  seventeen  or  eighteen  years, 
part  of  which  time  was  spent  in  Montana  and  Massa- 
chusetts and  the  remainder  in  Washington;  that  he 
was  familiar  with  the  machinery  described  in  the 
Loggie  patent  and  having  been  referred  to  a  copy 
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of  the  patent  stated: 

"Q.  Now,  referring  to  the  chute  that  receives  the 
lumber  as  it  leaves  the  planer  or  battery  of  planers 
to  carry  it  off  to  the  transverse  carrier  that  takes 
the  lumber  off  over  towards  the  resaw,  I  will  ask 
you  if  you  have  ever,  in  your  experience,  had  occa- 
sion to  observe  the  use  of  a  similar  chute  in  the 
handling  of  lumber  for  sorting  purposes  elsewhere? 

A.  Yes,  sir. 

Q.  Now,  just  describe  what  other  similar  appli- 
ances to  that  you  have  seen  and  describe  it  and 
where  you  saw  it. 

A.  I  was  running  flooring  through  a  chute  with  a 
bottom  in  it  and  any  time  you  wanted  to  drop  lum- 
ber out  of  it  there  was  a  part  of  a  bottom  out,  which 
allowed  the  lumber  to  tip  down;  you  could  run  it 
any  place  [64]  you  wanted  to  run  it — any  dis- 
tance— and  drop  it  down;  one  piece  of  flooring 
pushed  the  other. 

Q.  You  say  the  bottom  was  false  ? 

A.  False  bottom. 

Q.  A  portion  of  the  bottom  was  out. 

A.  Yes,  sir. 

Q.  What  proportionate  part  was  left  in — was  a 
third  of  it? 

A.  Well,  if  we  were  running  four-inch  flooring 
there  would  be  an  inch  and  a  half  left  in  it  so  the 
flooring  would  drop  down. 

Q.  That  flooring  constituted  what  is  referred  to  in 
the  Loggie  patent  as  the  ledge  ? 

A.  We  used  to  have  an  inch  board  we  used  to  run 
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up  to  the  roll  that  when  a  crooked  piece  of  lumber 
come,  it  would  not  go  over  the  chute,  but  held  it  down 
in  its  position  until  it  got  to  the  place  where  it 
dropped,  and  after  that  the  next  one. 

Q.  I  am  asking  you  now  about  that  portion  in  the 
bottom  of  the  chute  which  you  are  referring  to  as  left 
that  constituted  a  sort  of  a  ledge  corresponding  to  the 
ledge  in  the  Loggie  machine.         A.  The  trip  ? 

Q.  The  thing  that  held  it  up  under  the  bottom — the 
false  bottom.        A.  Yes,  sir. 

Q.  Now,  then,  what  appliance  was  used  to  hold  the 
lumber  that  was  passing  through  that  chute  on  the 
ledge  in  position  to  keep  it  from  falling  off? 

A.  It  was  a  box — a  rigid  box — that  is  with  two 
sides. 

Q.  It  had  a  top  on,  did  it? 

A.  Two  sides  and  a  top. 

Q.  The  top  held  it  down  in  position  ? 

A.  Yes,  sir. 

Q.  And  kept  it  from  falling  until  it  passed  out 
from  under  the  top;  after  it  reached  the  edge  of  the 
ledge  it  would  tumble  off,  wouldn't  it? 

A.  Yes,  sir. 

Q.  Now,  I  will  ask  you  as  to  the  principle  of  the 
false  bottom  and  the  principle  of  the  top  of  the  box, 
of  holding  it  in  position,  how  long  has  it  been  since 
you  saw  appliances  in  common  use  in  this  country? 

[65] 
A.  In  this  country? 
Q.  Yes,  I  mean  in  the  United  States. 
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A.  We  had  that  one  in  Boston  fifteen  or  sixteen 
years  ago — something — 

Q.  What  mills  in  Boston  did  you  see  it  in  ? 

A.  Cressie  &  Noice. 

Q.  Was  that  used  in  connection  with  the  planer? 

A.  Yes,  sir;  flooring;  went  through  the  planer. 

Q.  And  the  function  of  that  was  to — was  what. — to 
cause  the  lumber  to  drop — sort  the  lumber,  dropping 
it  at  regular  intervals?        A.  Yes,  sir. 

Q.  That  is  the  same  thing  that  Mr.  Loggie 's — that 
is  one  of  the  functions  that  his  appliance  has,  hasn't 
it — to  drop  the  lumber  and  sort  the  lumber? 

A.  Why,  he  carries  his  lumber — it  is  just  about  the 
same  principle — he  carries  his  lumber  to  the  distance 
where  he  wants  to  drop  it  and  then  he  drops  it. 

Q.  Then  the  solid  plank  on  the  box  that  you  refer 
to  takes  the  place  of  what  is  known  as  the  trip  in  the 
Loggie  patent,  does  it  not?  There  it  performs  the 
function  of  holding  the  lumber  down?        A.  Yes,  sir. 

Q.  Did  you  ever  see  that  chute  used  elsewhere  ? 

A.  No,  I  put  one  in  similar  to  it  at  the  Seattle 
Cedar  Lumber  Company. 

Q.  How  was  that? 

A.  That  is  the  same  only  it  is  a  battery  of  planers 
there,  but  I  used  this  same  idea  there. 

Q.  Had  you  ever  seen  or  heard  of  the  Loggie  pat- 
ent? 

A.  I  never  did  until  here  about  ten  days  ago  or  a 
week  ago. 

Q.  How  did  you  devise  your  particular  arrange- 
ment at  the  McEwan  mills  in  Ballard? 
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A.  Why,  it  is  so  simple  that  anybody  could. 

Q.  You  devised  it  from  what  ? 

A.  From  ideas  I  had  and  seeing  this  other  one. 

Q.  From  the  ones  you  had  seen  where? 

A.  In  Boston.     [66] 

Q.  How  have  you  ever  seen  the  transverse  carriers 
that  take  the  lumber  over  to  another  place  so  as  to 
carry  it  back  to  the  re-saw ;  you  have  seen  that  used — 
a  conveyor  for  carrying  lumber  haven 't  you  ? 

A.  Yes. 

Q.  Where  did  you  ever  see  that,  how  long  ago? 

A.  You  mean  the  conveyor? 

Q.  Yes,  the  conveyor — carrier — transverse  carrier 
which  takes  it  off  to  the  side. 

A.  You  mean  transfer — you  mean  transfer  or  con- 
veyor 1 

Q.  Transfer. 

A.  Well,  transfers  have  been  used,  I  wouldn't  say — 
as  long  as  my  memory — that  is  what  they  call  a  sort- 
ing table. 

Q.  The  conveyor,  of  course,  is  old,  isn't  it? 

A.  Oh,  the  conveyor  is — I  have  seen  them  ever  since 
I  can  remember — that  is,  in  different  forms. 

Q.  When  did  you  put  in  this  appliance  out  at  the 
McEwan  mill  ? 

A.  I  think  either  in  the  spring  of  1905  or  1906—1 
wouldn't  say  which  now — I  am  not  prepared  to 
say  which  of  them  two — it  is  when  I  remod- 
eled the  mill ;  it  is  on  record. 

Q.  And  that  is  similar  to  the  one  you  saw  in  Bos- 
ton?       A.  Yes,  sir,  I  took  it — 
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Q.  And  similar  to  the  Loggie — 

A.  From  that  idea. 

Q.  The  functions  are  the  same,  a  false  bottom? 

A.  Yes,  sir. 

Q.  The  top  acts  as  a  trip  to  hold  the  lumber  in  po- 
sition until  it  passes  out  from  under  it,  and  then  what 
causes  it  to  fall  ? 

A.  On  one  side  there  is  a  part  of  the  bottom  left 
and  any  piece  lumber  that  was  more  than  that  differ- 
ence in  width  would  drop  down  there. 

Q.  By  force  of  gravitation  ? 

A.  By  gravitation;  yes."     [67] 

On  cross-examination  this  witness  testified  as  fol- 
lows: 

"Q.  That  is,  you  only  had  one  planer  that  worked 
on  cedar  siding  ?        A.  That  is  right. 

Q.  You  never  put  in  a  mill  that  had  any  more  than 
that?        A.  No,  sir. 

Q.  How  many  planers  were  used  in  this  mill  that 
you  say  the  trip  was  used  where  the  flooring  was 
manufactured?        A.  Only  one  planer. 

Q.  Just  one  planer  ?        A.  One  planer. 

Q.  Where  was  the  flooring  conveyed  after  it  was 
dropped  ? 

A.  Conveyed  on  a  level  floor  and  dropped  on  horses 
where  it  was  bundled  up. 

Q.  What  did  it  drop  on  to? 

A.  Dropped  on  some  inclines  and  on  some  horses 
to  be  bundled. 

.  Q.  As  it  got  in  the  rear  of  the  planer  and  out  of  the 
planer  and  in  this  chute  it  dropped,  did  it? 


84        Puget  Sound  Mills  &  Timber  Company 

(Deposition  of  J.  A.  Allard.) 

A.  That  is  right. 

Q.  Would  it  always  drop  in  the  same  place  or  drop 
at  various  places  1     [68] 

A.  A  ten- foot  piece  would  drop  in  the  same  place 
every  time,  a  twelve-foot  would  pass  along  and  drop 
in  the  next  one,  a  fourteen-foot  would  drop  in  the 
second  one,  whatever  way  you  start,  at  ten  feet,  every 
two  feet  you  would  drop  two  feet  further  on. 

Q.  It  would  drop  right  where  you  wanted  to  use  it? 

A.  Yes,  sir. 

Q.  And  it  would  be  bundled  up  there? 

A.  It  would  be  bundled, — tied. 

Q.  Eight  where  it  dropped  ? 

A.  Right  where  it  dropped. 

Q.  So  that  there  was  no  transverse  conveyor  under- 
neath there  ?        A.  No,  sir. 

Q.  You  have  examined  the  specifications  in  this 
patent  of  Mr.  Loggie's?        A.  Yes,  sir. 

Q.  Have  you  ever  seen  a  similar  arrangement  of 
machines  described  in  there  in  any  planing-mill? 

A.  No,  sir. 

Q.  Never  have?        A.  No,  sir. 

Q.  Did  you  ever  see  that  trip  used  in  connection 
with  a  planer  before?        A.  No,  sir."     [69] 

[Deposition  of  J.  D.  Hills,  for  Defendant.] 
The  deposition  of  J.  D.  HILLS  was  introduced  on 
behalf  of  defendant  to  prove  prior  use  of  the  struc- 
ture resembling  portions  of  the  Loggie  patented  de- 
vice, to  which  deposition  and  testimony  plaintiff 
objected  on  the  ground  that  the  same  was  incompetent 
and  immaterial  to  prove  any  issue  under  the  plead- 
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toga  The  witness  testified  that  he  was  engaged  in 
the  business  of  mill  designing  and  as  a  salesman  of 
machinery,  and  had  been  so  engaged  for  a  period  of 
twenty-five  years;  thai  he  had  examined  the  Loggie 
patent  and  particularly  that  part  thereof  known  as 
the  "chute,"  and  upon  the  (piestion  as  to  whether  he 
had  ever  seen  a  chuie  similar  to  this  in  use  prior  to 
June  16,  1904,  proceeded  to  explain  a  contrivance 
used  iu  mills  for  a  long  period  of  time  prior  known 
as  the  "V"  trough  and  stated: 

That  the  "V  "-shaped  trough  he  had  reference  to 
had  no  top,  and  that  it  merely  consisted  of  two  boards 
put  together  in  a  V-shaped  manner  with  slots  cut  to 
let  the  boards  drop,  and  a  small  chain  running  along 
the  bottom  of  the  drop  to  carry  along  the  boards  till 
the  boards  get  to  the  openings  through  which  they 
drop.  The  witness  testified  that  he  had  never  seen  a 
receiving-trip  constructed  in  the  form  described  in 
the  Loggie  patent,  and  that  he  had  never  seen  a  bat- 
tery of  planers  placed  together  in  a  cedar-siding  mill, 
and  that  under  the  method  in  use  outside  of  the 
method  described  in  the  Loggie  patent  to  get  the  lum- 
ber through  its  process  when  being  manufactured 
into  bevelled  siding  it  was  handled  by  hand.  He  fur- 
ther testified  that  he  was  not  a  planing-mill  man. 

"A.  The  lumber  passed  through  a  'V  trough;  it 
might  lay  on  one  angle  or  on  the  other,  and  the  lengths 
in  this  particular  arrangement,  lengths  of  lumber, 
were  all  the  same,  starting  with  a  four-inch  width,  as 
this  lumber  went  along  this  inclined  side  when  it 
came  to  that  opening  the  four  inch  would  lay  there, 
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if  it  laid  on  the  other  side  it  would  do  the  same  thing 
there,  and  the  next  piece  being  six  inches  it  would 
pass  over  and  drop  into  another  opening  that  would 
let  a  six-inch  [70]  piece  through,  and  along  up  to 
as  wide  as  they  was  sorting." 

He  further  testified  that  the  different  elements  of 
the  Loggie  patent  would  perform  identically  the  same 
functions  in  the  positions  in  which  they  were  placed 
by  Mr.  Loggie  as  the  different  ordinarily  perform  in 
every  mill;  that  is  so  far  as  the  functions  of  the 
planer,  re-saw,  carrier  and  chute  are  concerned,  each 
performs  its  functions  independently  of  the  other, 
and  that  he  did  not  believe  it  required  any  inventive 
skill  to  arrange  the  machinery  in  the  manner  in  which 
it  is  arranged  in  the  Loggie  patent,  and  each  of  these 
different  elements  would  perform  the  functions  that 
it  did  perform  whether  the  other  elements  were  pres- 
ent or  not.  He  further  testified  that  it  was  an  aggre- 
gation of  machines  and  not  a  combination. 

[Deposition  of  Charles  Cobb,  for  Defendant.] 

The  deposition  of  the  witness  CHARLES  COBB 
was  introduced  on  behalf  of  defendant,  and  this  wit- 
ness testified  that  he  was  planing-mill  foreman  in  de- 
fendant's mill,  and  that  about  two  or  three  weeks 
prior  to  June  29,  1909  (the  date  of  taking  his  deposi- 
tion) the  flat  board  had  been  removed  that  constituted 
the  top  guide  of  the  receiving-trip  mechanism  which 
had  been  installed  in  defendant's  planing-mill.    [71] 
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On  rebuttal,  the  deposition  of  one  MARSENA  D. 
SWAN,  of  Isabella  County,  Michigan,  was  intro- 
duced in  behalf  of  complainant.  He  testified  that 
in  the  later  seventies  and  early  eighties  he  was  work- 
ing in  the  Upton  &  Leaton  sawmill  at  Mount  Pleas- 
ant, Michigan,  as  setter,  head  sawyer  and  foreman  at 
various  times.     He  further  testified : 

"I  worked  in  this  mill  all  the  time  that  James  G. 
Kelley  worked  there.  The  mill  cut  pine,  hemlock 
and  various  kinds  of  hardwood  into  lumber  dimen- 
sion stuff.  About  in  the  eighties  the  mill  cut  rail- 
road ties  for  the  Ann  Arbor  Railroad  and  some  oak 
bridge  ties  for  the  Pere  Marquette  Railroad.  I  was 
familiar  with  the  machinery,  conveyers  and  carriers 
in  the  mill  and  helped  to  keep  them  in  repair." 

The  means  used  to  convey  the  lumber  away  from 
the  mill  after  being  sawed  was  a  horse  and  car. 
The  lumber,  slabs  and  timber  was  conveyed  from  the 
saw  on  live  rollers.  The  lumber  was  passed  through 
an  edger  and  then  a  set  of  trimmers  and  then  onto 
live  rollers  and  conveyed  to  the  horse  car.  They  ex- 
perimented on  cutting  railroad  ties  for  The  Ann 
Arbor  R.  R.  Co.,  and  at  that  time  they  put  up  a  set 
of  rollers  to  convey  the  ties  out  of  the  mill  to  a  plat- 
form that  was  erected  beside  the  tramway  at  the 
height  of  a  flat  car,  there  to  be  loaded  onto  the  car 
by  hand.  That  set  of  rolls  was  operated  by  a  belt 
and  pulley ;  and  the  same  was  started  and  stopped  by 
a  tightener  operated  by  a  man. 
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I  was  well  acquainted  with  one  James  G.  Kelley, 
a  millwright,  during  the  time  I  was  working  in  said 
mill.  He  was  head  sawyer,  filer,  millwright  and  en- 
gineer at  different  times.  I  worked  with  him  at 
millwright  work.  He  was  a  good  millwright  and  a 
good  all-round  mill  man. 

The  device  used  to  transfer  the  ties  was  a  set  of 
rollers  put  in  a  frame  that  extended  out  to  the  load- 
ing platform,  from  the  end  of  the  live  rollers  where 
the  slab  saw  was  located.  The  rollers  were  driven 
by  the  use  of  a  belt  and  pulley  which  was  stopped 
and  started  by  raising  and  lowering  a  tightener.  As 
we  did  not  have  a  carriage  that  we  could  cut  less  than 
twelve  feet  on,  we  had  to  cut  all  the  tie  timber  six- 
teen feet  long,  and  then  as  it  came  from  the  saw  on 
the  live  rollers  to  the  slab  sawyer,  he  had  a  device  to 
stop  the  tie  timber  at  a  point  eight  feet  from  the 
end  and  then  he  with  slab  saw  cut  the  tie  eight  feet, 
and  then  as  it  passed  on,  the  slab  sawyer,  by  means 
of  lowering  the  tightener  on  to  a  belt  it  started  the 
rolls  and  conveyed  the  ties  to  the  loading  platform. 

The  device  I  have  described  as  being  used  to  con- 
vey the  ties  to  the  loading  platform  was  designed  by 
James  G.  Kelley,  and  built  by  Kelley  and  myself. 

I  have  examined  the  blue-print  marked  'Copy  of 
Defendant's  Exhibt  I,'  and  have  to  say  that  there 
was  no  such  device  nor  anything  similar  to  it,  to  my 
knowledge,  in  the  said  mill  at  any  time."     [72] 
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The  deposition  of  the  expert,  STEPHEN  A. 
BROOKS,  witness  on  behalf  of  the  defendant,  was 
next  introduced,  who  identified  Defendant's  Exhibit 
6,  being  a  copy  of  the  patent  issued  to  Thomas  J. 
Bray  and  being  numbered  721,006,  identifying  at  the 
same  time  Defendant's  Exhibit  No.  7,  being  a  patent 
issued  by  the  United  States  Patent  Office  to  one 
Peter  Boyd,  and  being  numbered  685,465,  and  also 
identifying  Defendant's  Exhibit  No.  8,  being  a  copy 
of  the  letters  issued  to  William  H.  Moore,  numbered 
299,832,  all  of  which  three  exhibits  were  admitted  in 
evidence  without  any  objections. 

As  to  Mr.  Brooks'  qualifications  as  an  expert  wit- 
ness, he  stated  that  he  was  an  attorney  in  patent 
causes  and  actively  engaged  in  the  practice  as  such 
attorney  in  the  [73]  city  of  Seattle,  State  of 
Washington;  that  he  had  about  nine  years'  experi- 
ence in  the  city  of  Washington  in  the  Patent  Office, 
and  had  been  in  constant  attendance  on  examinations 
of  patents  in  that  office;  that  he  had  been  actively 
engaged  in  the  practice  of  the  patent  attorney  in 
Seattle  for  about  four  years,  and  was  a  member  of 
the  firm  of  patent  attorneys  in  that  city  by  the  name 
of  Adams  &  Brooks,  and  had  been  admitted  to  prac- 
tice before  the  Patent  Office  in  Washington  for  a 
period  of  about  ten  or  eleven  years;  that  the  evening 
before  testifying  he  had  examined  the  machinery 
used  by  the  defendant  company,  which  was  in  con- 
troversy in  this  action,  and  less  than  a  week  before 
testifying  had  examined  the  specifications  of  the  pat- 
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ent  introduced  in  evidence  by  the  plaintiff.    Rela- 
tive to  these  letters  patent  he  stated : 

"A.  The  invention  set  forth  in  the  Loggie  patent, 
as  I  view  it,  is  the  provision  of  a  transfer  means 
acting  to  transfer  lumber  from  one  conveyor  to  an- 
other; said  conveyor  being  angularly  disposed.  The 
description  of  Loggie,  in  coming  down  to  the  essence 
of  the  patent, — or  invention,  sets  forth  many  other 
objects,  among  which  is  found  the  reduction  in  the 
amount  of  floor  space  and  the  improvement  in  con- 
veyors. If  the  invention  designed  in  the  provision 
of  the  transfer  means,  in  the  broad  spirit  it  is  imma- 
terial from  what  conveyor  the  article  conveyed  is 
transferred.  Therefore,  in  the  Loggie  patent,  the 
feed  rollers  (small  f  prime)  constitute  a  conveyor, 
from  which  the  boards  are  transferred  to  a  lateral 
conveyor  consisting  of  a  plurality  of  belts  (16).  To 
prevent  the  board  from  tilting,  as  it  passes  from  the 
conveyor  of  the  planer,  a  so-called  'trip'  is  employed. 
The  description  of  this  trip  is  indefinite,  and  the 
drawings  do  not  bear  out  the  description  with  the 
reference  characters  used  therein.  However,  Log- 
gie states  that  on  top  of  one  of  the  side  guides  of 
the  feedway  of  the  planer  he  provides  a  removable 
guide,  which  projects  a  short  distance  over  the  floor 
(small  i)  and  boards  delivered  from  the  planer,  in 
passing  on  the  parallel  guides  (3  &  4)  arranged  over 
the  lateral  conveyor,  are  supported  by  the  last- 
named  guides  in  a  substantial  horizontal  position 
until  they  have  passed  free  of  the  planer,  when  their 
rear  end  portions,  becoming  disengaged  by  moving 
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from  under,  the  top  guide  and  as  the  said  boards  are 
permitted  to  fall  by  gravity  from  the  supports  (3  & 
4)  so  as  to  strike  at  all  points  simultaneously  on  the 
lateral  eonveyor.  In  this  connection,  in  figure  one, 
the  removable  top  guides  are  indicated  by  the  ref- 
erence numerals  (1  &  2)  and  another  guide,  improp- 
erly lettered,  (small)  [74]  (1),  which  latter  refer- 
ence character,  according  to  lines  72  to  100  of  page 
one  of  the  description  of  Loggie,  is  intended  to  in- 
dicate the  guides  (1  &  2). 

Claims  6  &  7  &  8,  I  believe  to  be  specific  to  the 
top  guides  attached  to  one  of  the  said  planer-bed's 
side  guides  and  extending  over  said  channel  backs. 

The  second  object  specified  by  Loggie,  with  re- 
spect to  the  reduction  of  the  amount  of  floor  space 
is  accomplished  by  arranging  the  machines  in  a  com- 
pact form.  With  the  course  of  the  product  being 
clear,  by  reference  to  figures  1  &  2,  in  which  from 
the  planer  (M  &  0)  the  planks  are  tripped  onto  the 
lateral  conveyor,  then  deposited  on  to  1226,  trans- 
ferred by  hand,  to  the  re-saw,  then  to  the  trimmer, 
and  finally  the  trimmed  stuff  all  thrown  onto  the 
eonveyor  (30)  and  conveyed  to  the  grading  table 
(41),  One  (1)  indicates  a  support  for  guiding  the 
strips  of  wood  in  their  travel  from  the  planer,  said 
supports  extending  rearwardly  from  the  planer,  and 
being  provided  with  a  retainer  tube,  which  latter 
is  yieldingly  pressed  into  the  path  of  the  travelling 
strips,  and  is  adjusted  by  the  same  to  compensate 
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for  varying  thicknesses  in  the  lumber  planed. 

Retainer  (2)  in  fulcrum,  or  pivotly  supported  on 
a  hanger  (3),  and  is  connected  by  flexible  connection 
(4)  passing  over  a  sheave  (6)  to  a  weight  (5).  Re- 
tainer (2)  has  an  end  serving  as  a  shoe,  which  pro- 
jects downwardly  onto  the  support  (1)  and  normally 
rests  against  the  bottom  wall  thereof;  and  the  upper 
end  of  this  retainer  is  connected  to  the  flexible  con- 
nection (4)  whereby  the  weight  (5)  exerts  a  pres>- 
sure  tending  to  yieldingly  hold  the  shoe  of  the  re- 
tainer in  the  path  of  the  travelling  strips.  By  this 
construction  the  retainer  acts  identically,  whether  a 
thick  board  or  a  thin  board,  with  leaving  the  planer. 
The  only  difference  being  that  the  retainer,  in  the 
passage  of  a  thick  board,  is  elevated  more  than  in 
the  other  instance.  In  the  prior  art  (see  U.  S.  Pat- 
ent to  Moore)  (2  double  line  832)  in  which  the  con- 
veyor (large  A)  is  arranged  at  one  end  with  the 
planer  (large  X)  to  travel  on  an  angle  thereto.  By 
this  construction  a  bolt  (see  lines  20  to  45  of  page 
2  of  description)  coming  from  the  planer  (large  X) 
falls  across  two  belts  (large  A)  by  which  it  is  car- 
ried across  and  deposited  on  an  endless  belt  (large 
B)  belting  'B'  forming  a  conveyor,  carries  the 
boards  to  a  re-saw  (large  C)  from  which  the  divided 
pieces  are  conveyed  to  conveyor  (large  J)  to  a 
planer  (large  L).  In  view  of  this  patent,  it  is  ob- 
viously an  old  expedient  to  equalize  on  space  by 
the  arrangement  of  conveyors  in  substantially  the 
same  manner  as  illustrated  in  the  Loggie  patent; 
and  in  view  of  this  patent  to  Moore  the  only  re- 
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maining  feature  to  be  considered  is  some  means  for 
retaining  the  strips  so  that  they  will  be  maintained 
in  a  substantial  horizontal  position  until  they  are 
entirely  free  of  the  planer,  or  its  equivalent.  That 
it  is  not  new,  too  [75]  broadly  supports  the  arti- 
cle to  be  transferred  until  it  is  entirely  free  of  the 
means  from  which  it  was  discharged,  is  shown  by 
reference  to  Boyd,  685,465,  in  which  we  have  a  sup- 
port, or  trough  (15)  arranged  over  one  end  of  a  con- 
veyor, designed  to  receive  the  article  transferred 
from  the  mechanism  indicated  at  24.  This  appar- 
atus aims  to  provide  an  efficient  means  for  transfer- 
ring from  sizing  roll  (24)  pipe  or  bars,  to  a  lateral 
conveyor  having  the  projection  (12). 

That  this  support  must  be  provided  with  a  re- 
tainer is  apparent.  And  for  this  purpose  a  pivoted 
section  (16)  is  provided,  the  latter,  upon  freeing 
the  pipe  or  bars,  permitting  of  the  same  to  fall  by 
gravity  to  the  lateral  conveyor  in  such  manner  that 
one  end  thereof  cannot  fall  on  the  conveyor  in  ad- 
vance of  the  other  end.  (See  lines  65  to  70  and 
lines  78  to  82,  of  page  1  of  description.) 

That  Boyd  was  not  the  only  one  to  provide  a 
transfer  means  which  support  the  strips  of  wood,  or 
its  equivalent,  in  a  horizontal  position,  until,  when 
freed  they  would  fall  in  the  same  manner  as  in  Boyd, 
reference  should  be  had  to  Moore  above  referred  to, 
in  which  from  the  re-saw  (c)  to  the  planer  (1)  is  an 
intermediate  conveyor  (j)  onto  which  the  strips 
produced  by  the  re-saw  fall  by  gravity.  This  action 
being  accomplished  by  the  provision   of  a  roller 
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(large  B-3)  (Small  b-3)  and  guides  in  the  form  of 
grooves  (small  i).  By  reference  to  lines  71  to  75  of 
page  2  of  description  to  Moore,  we  find  'when  they 
are  relieved  (slats)  from  the  grasp  of  the  rolls 
(small  d-3),  (large  D-3)  they  fall  apart,  saw  scarth 
upward,  on  the  top  of  the  endless  belt  (large  J).' 

In  view  of  the  description  in  Boyd  and  Moore,  we 
find  that  when  Loggie  entered  the  field  of  invention, 
first,  the  arrangement  of  a  lateral  conveyor,  with 
respect  to  a  planer  identical  with  his,  was  owned. 
And  second,  that  it  was  not  broadly  new  to  provide 
a  transfer  means  which  received  and  held  the  article 
to  be  transferred  until  the  said  article  could  be 
dropped  as  an  entirety  onto  a  receiving  conveyor. 
If  this  be  true,  and  Moore  and  Boyd,  I  believe,  dis- 
close such  facts,  then  Loggie  has  at  most  produced 
an  invention  of  a  specific  nature. 

In  claims  6,  7  &  8,  we  find  the  limitation  of  the 
top  guide  which  acts  to  retain  the  strips  leaving  the 
planer.  Now,  in  defining  from  the  preceeding 
claims  the  invention  has  been  brought  down  to  a 
specific  arrangement  of  parts,  and  that  specific 
arrangement  of  parts  must  be  construed,  if  granted 
patentable  invention,  in  the  light  of  a  prior  art. 
Therefore,  the  prior  art  discussed  having  disclosed 
that  it  is  old  to  transfer  from  one  mechanism  to  a 
conveyor  by  means  which  hold  the  article  trans- 
ferred so  that  it  cannot  fall  onto  the  receiving  con- 
veyor until  it  can  fall  as  an  entirety,  said  conveyor 
being  latterly  disposed,  then  a  subsequent  invention 
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for  a  similar  purpose  must  in  its  claims  define  from 
such  structure.  And  if  the  required  patentable  in- 
vention, to  adopt  a  device  old  in  the  metal  working 
art  to  the  wood  working  [76]  art,  then  such 
patentable  invention  must  absolutely  reside  only  in 
such  means  which  adopt  the  old  machines,  or  trans- 
fer device,  to  the  new  art. 

And  so  where  Mr.  Loggie  appeared  in  the  field 
subsequent  to  a  number  of  other  parties,  and  worked 
along  the  same  lines,  with  the  same  object  in  view, 
his  invention  cannot  be  considered  in  any  other 
light  than  an  improvement  on  such  power,  and  any 
claims  presented  by  him,  depreciating  in  terms,  must 
be  read  and  their  scope  determined  by  the  art  in 
view  of  which  they  were  drawn. 

The  device  illustrated  in  exhibits  2-3-4  &  5  is  an 
improvement  over  the  construction  shown  in  Boyd, 
wherein  a  trough-shaped  support  and  pivoted  re- 
tainer is  employed.  That  it  is  an  improvement 
over  said  construction  to  Boyd  is  evinced  by  the 
failure  of  the  latter  to  accommodate  bars  varying  in 
thickness,  or  diameter,  and  that  it  is  an  improvement 
over  Loggie  for  the  same  reason. 

In  view  of  the  matter,  from  a  mechanical  stand- 
point, it  appears  that  it  was  Loggie 's  intention  to 
obtain  efficient  results  by  a  compact  arrangement  of 
the  parts,  which  will  be  understood  that  in  Moore 
299,823,  a  structure  was  shown  on  which  the  patentee 
absolutely  believed  that  new  direct  mechanism 
would  be  necessary  at  the  juncture  of  the  two  con- 
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veyors,  moving  at  right  angles.  That  is  another 
point  in  this  mechanism  problem — that  is,  in  where 
he  allows  his  strips  to  fall  onto  a  conveyor  after 
having  been  sawed,  he  realized  the  necessity,  or 
deemed  it  advisable,  to  provide  a  guide  at  this  point. 
By  this  guide,  when  placed  at  the  rear  end  of  the 
planer  (large  X)  a  substantial  equivalent  of  Loggie's 
structure  would  be  presented. 

In  view  of  that  light,  and  especially  in  view  of 
the  patent  to  Boyd,  wherein  the  support  and  re- 
tainer is  illustrated,  it  proved  beyond  a  doubt  that 
the  invention  in  all  broad  respects  is  disclosed  by 
the  prior  arts,  and  that  it  is  extremely  doubtful 
as  to  whether  or  not  a  skilled  mechanic,  with  these 
patents,  construing  the  prior  art  before  him,  could 
not  have  constructed  a  transfer  device  of  the  type 
shown  in  both  Loggie's  and  exhibits  2-3-4  &  5. 

If  this  was  within  his  realm,  or  scope  of  work, 
then  patentable  invention  would  not  be  held  to  be 
passed  by  either  structure."     [77] 

Complainant's  Exhibits  "A,"  "B,"  "C,"  "D," 
"E"  and  "H,"  and  Defendant's  Exhibits  "1,"  "2," 
"3,"  "4"  and  "5"  were  admitted  in  evidence  with 
out  objection,  except  that  Complainant's  Exhibit 
"H"  was  objected  to  by  defendant  as  is  hereinbefore 
recited. 

Thereupon,  in  furtherance  of  justice,  and  that 
right  may  be  done,  the  parties  hereto  present  the 
foregoing  as  their  Bill  of  Exceptions  or  Statement 
of  Facts,  and  pray  that  the  same  may  be  settled, 
allowed,  signed  and  certified  by  the  Honorable  Judge 
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Ciislmi.ui.  who  has  succeeded  the  Honorable  Judge 
Eanford,  all  in  the  manner  provided  by  law. 

DORR  &  HADLEY, 
J.  W.  KINDALL, 
Attorneys  for  Complainant. 

KERR  &  McCORD, 
Attorneys  for  Defendant. 
[Endorsed] :  Stipulation  and  Proposed  Bill  of  Ex- 
ceptions.    Filed  in  the  U.  S.  District  Court,  Western 
Dist.    of  Washington.     April    16,    1913.     Prank    L. 
Crosby,  Clerk.     By  E.  M.  L.,  Deputy.     [78] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  1640. 
(Circuit  Court.) 
GEORGE  W.  LOGGIE, 

Complainant, 
vs. 

PTJGET  SOUND  MILLS  &  TIMBER  COMPANY, 
a   Corporation, 

Defendant. 
Complainant's  Exceptions  to  Interlocutory  Decree. 

Comes  now  the  above-named  complainant,  by 
Attorneys  Dorr  &  Hadley,  and  J.  W.  Kindall,  and 
makes  the  following  exceptions  to  the  interlocutory 
decree  herein  heretofore  entered,  which  exceptions 
are  particularly  as  follows,  to  wit: 

Complainant  excepts  to 
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1.  The  interlocutory  decree,  and  the  whole 
thereof,  as  heretofore  signed  by  this  Court. 

2.  That  portion  of  said  interlocutory  decree  find- 
ing Claim  1  of  complainant's  patent  invalid. 

3.  That  portion  of  such  decree  finding  Claim  2 
of  said  patent  invalid. 

4.  That  portion  of  said  decree  finding  Claim  3  of 
said  patent  invalid. 

5.  That  portion  of  said  decree  finding  Claim  4  of 
said  patent  invalid. 

6.  That  portion  of  said  decree  finding  Claim  5  of 
said  patent  invalid. 

7.  That  portion  of  said  decree  reading  as  follows, 
to  wit: 

"It  is  further  ordered,  adjudged  and  decreed  that 
that  certain  substitution  adopted,  constructed  and 
installed  by  the  defendant  in  its  mill  avoided  in- 
fringement of  complainant's  patent,  which  substitu- 
tion is  described  as  follows:  A  down-presser  of  the 
lever  and  fulcrum  principle,  resembling  in  form 
[79]  a  human  foot  attached  by  a  pivot  pin  at  the 
ankle  joint  to  a  stanchion,  with  the  heel  part  toward 
the  planing  machine  and  elevated  so  as  to  permit  the 
boards  to  pass  under  it,  the  toe  part  acting  as  the 
down-presser,  the  power  of  the  lever  being  effectu- 
ated by  a  suspended  weight  attached  to  the  heel  by 
a  cord  looped  over  an  overhead  pulley  to  raise  the 
heel  so  that  the  weight  presses  the  toe  down  and  the 
inclined  position  of  the  foot  permits  the  boards  to 
pass  under  it  and,  when  shoved  beyond  the  toe,  to 
tip  and  fall  from  the  under-support  through  the  open 
space  between  it  and  the  side  wall  of  the  chute,  down 
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upon  the  lateral  carrier." 

8.  Complainant  further  excepts  to  the  refusal 
and  failure  of  the  Court  to  grant  by  said  interlocu- 
tory decree  injunctions  in  favor  of  complainant  and 
against  defendant  enjoining  further  infringement  of, 
respectively — 

(a)  Claim  1  of  complainant's  patent; 

(b)  Claim  2  of  complainant's  patent; 

(c)  Claim  3  of  complainant's  patent; 

(d)  Claim  4  of  complainant's  patent; 

(e)  Claim  5  of  complainant's  patent. 

These  exceptions  are  noted  in  this  manner  and  at 
this  time  for  the  reason  that  said  interlocutory  de- 
cree was  signed  in  chambers  by  the  Honorable  Judge 
Cushman,  of  the  above-entitled  court,  while  absent 
from  the  city  of  Seattle,  at  which  place  the  cause  is 
pending,  and  in  the  absence  of  the  attorneys  in  this 
cause,  and  these  exceptions  are  thus  made  and  noted 
by  stipulation  between  the  attorneys  for  the  respec- 
tive parties  hereto. 

DORR  &  HADLEY, 
J.  W.  KIND  ALL, 
Attorneys  for  Complainant. 
O.K. 
KERR  &  McCORD, 
Attorneys  for  Defendant. 

[Endorsed]:  Complainant's  Exceptions  to  Inter- 
locutory Decree.  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington.  Feb.  17,  1913. 
Prank  L.  Crosby,  Clerk.  By  E.  M.  L.,  Deputy. 
[80] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  1640. 
(Circuit  Court.) 

GEORGE  W.  LOGGIE, 

Complainant, 

vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 
a  Corporation, 

Defendant. 
Order  Allowing  Complainant's  Exceptions  [to  Inter- 
locutory Decree]. 

The  complainant's  exceptions  to  the  interlocutory 
decree  in  the  above-entitled  matter  having  been 
called  to  the  Court's  attention,  and  it  appearing  to 
the  Court  that  said  exceptions,  as  so  made  and  noted 
by  attorneys  for  complainant,  should  be  allowed,  for 
the  reason  that  said  interlocutory  decree  was  en- 
tered by  the  undersigned  Judge  of  said  court  in 
chambers  while  he  was  absent  from  the  city  of 
Seattle,  and  at  a  time  when  none  of  the  attorneys 
in  said  cause  was  present; 

It  is  now  therefore  ordered  that  said  exceptions  of 
the  complainant  to  the  said  interlocutory  decree  be, 
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;m<l  the  same  are  hereby,  respectively  allowed  by 
the  Court. 

Dated  this  ISth  day  of  February,  1913. 

EDWARD  E.  CUSHMAN. 
Judge. 
0.  K.  as  to  form. 
KERR  &  MeCORD, 
Atty.  for  Deft. 

[Endorsed]:  Order  Allowing  Complainant's  Ex- 
ceptions. Filed  in  the  IT.  S.  District  Court,  Western 
Dist.  of  Washington.  Feb.  19,  1913.  Frank  L. 
Crosby,  Clerk.     By  E.  M.  L.,  Deputy.     [81] 


[Opinion.] 

United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  1640. 
GEORGE  W.  LOGGIE, 

Complainant, 

vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 

a   Corporation, 

Defendant. 

Filed . 

Suit  in  equity  for  an  injunction  against  continued 
infringement  of  a  patent  for  sawmill  apparatus  and 
for  an  accounting  and  damages  for  past  infringe- 
ment.    On  final  hearing.     Decree  granting  an  in- 
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junction  and  awarding  nominal  damages. 

J.  W.  KINDALL,  S.  M.  BRUCE,  DORR  & 

HADLEY,  for  Complainant. 
DELBERT    H.    DECKER,    on    Complainant's 

Brief. 
KERR  &  McCORD,  for  Defendant. 

HANFORD,  District  Judge: 

This  is  a  patent  infringement  case,  founded  upon 
United  States  letters  patent  No.  837,087,  issued  to 
the  complainant  for  a  combination  of  sawmill  appar- 
atus styled  "Receiving-Trip  and  Conveyer."  The 
specifications  of  the  patent  describe  an  assemblage 
of  machinery  with  conveyers,  guides,  bins  and  tables 
conveniently  arranged  in  the  interior  of  a  factory  for 
making  weather  boards  for  covering  the  exterior 
walls  of  houses. 

The  aggregation  comprises  two  or  more  planing- 
machines,  set  parallel  to  each  other;  guides,  adapted 
to  clamp  the  pieces  of  timber,  on  which  the  planers 
operate,  after  they  pass  the  cutters  to  hold  them  flat, 
straight  and  level  until  the  entire  length  of  the 
pieces  have  passed  from  the  discharge  ends  of  said 
machines  and  then  drop  them  transversely  upon  a 
series  of  carrier  belts,  [82]  which,  actuated  by 
pulleys,  carry  the  pieces  laterally  in  a  direction  at 
right  angles  to  the  line  on  which  they  have  traveled 
through  the  planing-machines;  a  bin  or  platform, 
into  or  upon  which  the  pieces  are  deposited  by  said 
lateral  carrier;  a  re-saw,  which  divides  the  thickness 
of  the  planed  pieces  making  of  each  two  bevel- 
shaped  weather-boards,  which  is  set  in  a  position 
parallel  to  the  planing-machines;  a  trimmer  table, 
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upon  which  thr  boards  are  deposited  after  passing 
the  re-saw,  which  is  also  set  parallel  to  the  other 
machines  and  lias  suspended  on  hangers  above  it, 
two  trimmer  saws;  a  Longitudinal  traveling  belt,  on 
which  the  boards  are  carried  longitudinally  from  the 
trimmer-table  to  a  sorting-table,  from  which  the 
boards  may  be  taken  as  required  to  be  stacked  or 
loaded  into  cars  or  wagons.  The  entire  apparatus 
is  designed  to  operate  upon  pieces  of  lumber  of  the 
required  width  and  double  thickness  of  weather- 
boards, and  of  varying  lengths,  to  surface,  divide, 
and  trim  them  in  a  continuous  movement.  The 
guides  and  lateral  carrier  act  automatically  in  deliv- 
ering the  planed  pieces  from  the  planing  machines 
to  the  bin  or  platform,  with  ends  nearest  the  re-saw 
registering.  It  is  unnecessary  to  describe  in  detail 
all  of  the  minor  equipments  described  in  the  speci- 
fications of  the  patent;  the  guides,  however,  must  be 
particularly  described.  They  are  in  two  parts,  the 
first  of  which  consists  of  two  boards  or  pieces  of 
scantling  forming  the  sides  of  a  chute  set  horizon- 
tally upon,  or  into,  the  bed-plate  of  each  planer, 
spaced  to  form  a  channel  between  the  two,  wide 
enough  to  accommodate  the  passage  of  the  planed 
pieces  as  they  travel  flatwise  through  and  from  the 
planers;  one  of  the  said  side-strips  being  movable 
so  as  to  change  the  width  of  the  channel  if  required 
to  accommodate  wider  or  narrower  boards ;  the  other 
side-strip  [83]  is  fixed  rigidly,  and  has  annexed 
to  it  a  bottom  piece  forming  an  under-support  for 
the  planed  boards  which  is  less  than  one-half  as  wide 
as  the    boards  which   are  shoved   upon   it  as  they 
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pass  through  and  from  the  planer;  there  is  also  an- 
nexed to  said  rigid  side-strip,  a  top  board  jutting 
over  the  under-support  which  acts  as  a  down-presser, 
holding  the  boards  down  upon  the  ledge  or  shelf 
constituting  the  under-support.  Said  rigid  side- 
strip,  the  under-support,  and  the  down-presser  con- 
stituting a  side  groove  through  and  along  which  one 
edge  of  the  planed  boards  travel  through  and  from 
the  planer,  holding  the  board  flat  and  level  until  it 
has  passed  beyond  the  bed-plate  at  the  discharge 
end  of  the  machine;  the  second  part  of  the  guide  is 
an  extension  of  the  side-strips  and  the  under-support 
extending  longitudinally  across  and  above  the  lat- 
eral carrier,  held  in  position  by  hangers  attached  to 
overhead  beams  and  abutting  end-on  to  the  side- 
strips  and  under-support  of  the  first  section;  the 
side-strip  of  the  extension  to  which  the  under-sup- 
port is  annexed  is  rigid  like  the  one  of  which  it  is 
an  extension  and  the  other  is  supported  by  a  swing- 
ing hanger  hinged  to  the  overhead  beam  which 
permits  movement  to  change  the  width  of  the  chan- 
nel; between  the  edge  of  the  under-support  and  the 
adjustable  side-strip  there  is  an  open  space  through 
which  the  planed  boards  drop  upon  the  lateral  car- 
rier after  they  have  passed  beyond  the  end  of  the 
side  groove  above  described.  There  being  no  top 
piece  upon  the  second  section  of  the  guide  to  prevent 
the  boards  from  tipping  thej^  drop  by  gravity 
through  said  open  space  and  as  they  all  drop  as  soon 
as  they  have  passed  out  of  the  side  groove  the  end's 
nearest  to  the  machines  register,  regardless  of  their 
lengths.     They  may  be  taken  at  once  to  the  re-saw 
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or  allowed  to  accumulate  in  the  bin  or  upon  the 
platform  above  described.  The  [84]  re-saw  has 
capacity  equal  to  thai  of  two  or  more  planers.  The 
bin  or  platform  contains  Fenders  to  prevent  an  ac- 
cumulation of  boards  from  chafing  the  carrier  belts. 
In  operation,  pieces  of  timber  of  the  required 
breadth  and  double  the  thickness  of  weather-boards 
are  passed  through  the  planers  and  guides  and 
dropped  upon  the  lateral  carrier  and  by  it  deposited 
automatically  in  the  bin  or  upon  the  platform,  with 
ends  uniformly  near  to  the  re-saw,  from  which  they 
are  taken  by  hand  and  passed,  in  a  direction  reverse 
to  the  course  through  the  planers,  through  the  re- 
saw  and  thence  to  the  trimmer-table,  where  an  oper- 
ator trims  the  ends,  if  necessary,  or  cuts  out  knots  or 
defective  parts,  and  they  are  then  passed  to  the  long- 
itudinal carrier  by  which  they  are  conveyed  to  the 
sorting-table.  The  several  opei'ations  of  surfacing, 
re-sawing,  trimming,  and  sorting  may  be,  but  do  not 
necessarily  have  to  be,  in  a  continuous  movement. 
One  or  more  of  the  planing-maehines  may  be  in  op- 
eration while  the  others  constituting  the  battery 
may  be  idle  or  all  may  be  in  operation  simultane- 
ously and  the  planing-maehines  may  all  be  idle  while 
the  re-saw  performs  its  function.  The  guides,  lat- 
eral conveyor,  bin,  or  platform,  re-saw,  trimmer- 
table,  longitudinal  conveyor  and  sorting  table  are 
placed  at  different  elevations  so  that  gravity  assists 
in  the  general  operation.  The  merit  of  novelty  and 
invention  is  claimed  for  the  entire  arrangement  of 
machines;  the  advantages  being  economy  of  space, 
reduction  of  the  number  of  persons  required  to  carry 
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on  the  work  and  rapidity.  The  feature  of  the  com- 
bination which  is  new  consists  of  the  two  part  guide 
above  described.  In  the  title,  specifications  and 
claims  of  the  patent,  the  word  "Trip"  is  used  to 
denominate  this  important  part  of  the  combination. 
There  is  manifest  originality  in  this  application  of 
that  word.  I  do  not  find  in  the  dictionary  defini- 
tions of  [85]  that  word  any  authority  for  its  use 
as  a  noun  descriptive  of  any  particular  device  or 
thing.  By  his  testimony  in  this  case,  the  inventor 
seems  to  have  an  indefinite  idea  of  its  meaning.  In 
the  first  five  claims  of  the  patent  the  word  "Trip" 
appears  to  be  applicable,  only,  to  the  second  section 
or  longitudinal  extension  of  the  guide,  and  each  of 
the  other  claims  refer  to  it  as  a  "receiving-trip  com- 
prising a  top  guide  attached  to  one  of  said  planer- 
bed  side  guides  and  extending  over  said  channel  bot- 
tom." This  "top  guide"  is  the  part  of  the  guide 
which  in  this  opinion  I  have  denominated  the 
"down-presser,"  as  its  function  is  to  prevent  the 
planed  lumber  from  tipping  before  it  has  advanced 
to  the  proper  place  for  tipping.  Therefore,  I  must 
assume  that  the  word  "trip"  in  claims  6,  7,  and  8 
is  applicable  to  so  much  of  the  guide  as  includes 
the  down-presser  and  the  second  section  or  longi- 
tudinal extension  thereof. 

The  claims  of  the  patent  are  of  the  following 
tenor: 

"1.  The  combination  of  a  battery  of  planers  or 
similar  wood-finishing  machines;  a  receiving-trip  ex- 
tending longitudinally  from  the  rear  of  each  of  said 
planers,  said  trips  so  constructed  and  placed   that 
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they  will  retain  the  stuff  as  it  comes  from  the  plan- 
ers, in  substantially  the  same  plane  as  it  passed 
through  the  said  planers,  until  it  has  passed  entirely 
out  of  the  same;  and  a  lateral  conveyor  at  the  rear 
of  said  battery  of  planers  and  beneath  said  trips. 

2.  The  combination  of  a  battery  of  planers  or 
similar  woodworking-machines;  a  receiving-trip  ex- 
tending longitudinally  from  the  rear  of  each  machine, 
said  trips  so  constructed  and  placed  that  they  may 
retain  the  stuff  as  it  comes  from  the  planers  in  sub- 
stantially the  same  plane  as  it  passes  through  said 
machines  until  it  has  passed  entirely  out  of  the 
same;  a  lateral  conveyor  at  the  rear  of  said  battery 
of  machines  and  beneath  said  trips;  and  a  receptacle 
at  the  delivery  of  said  conveyor. 

3.  The  combination  of  a  battery  of  planers  or 
similar  woodworking-machines;  a  receiving-trip  ex- 
tending longitudinally  from  the  rear  of  each  of  said 
machines;  a  lateral  conveyor  located  at  the  rear  of 
said  machines  and  beneath  said  trips;  a  receptacle 
at  the  delivery  end  of  said  conveyor;  and  a  machine 
to  complete  the  second  stage  in  the  process  of  manu- 
facture, said  machine  located  near  one  end  of  said 
receptacle,  and  preferably  in  file  line  with  said  bat- 
tery of  planers.     [86] 

4.  The  combination  of  a  battery  of  planers  or 
similar  woodworking-machines;  a  receiving-trip  ex- 
tending longitudinally  from  the  rear  of  each  of  said 
machines;  a  lateral  conveyor  located  at  the  rear  of 
said  machines  and  beneath  said  trips;  a  receptacle  at 
the  delivery  end  of  said  conveyor;  a  machine,  or 
machines,  to  complete  the  second  stage  in  the  pro- 
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cess  of  manufacture,  located  near  one  end  of  said 
receptacle,  and  preferably  in  file  line  with  said  bat- 
tery of  planers;  and  a  machine,  or  machines,  to  com- 
plete the  third  stage  in  the  process  of  manufacture 
located  by  the  side  of  the  last-mentioned  machines, 
and  in  file  line  with  said  battery  of  planers. 

5.  The  combination  of  a  battery  of  planers  or 
similar  woodworking-machines;  a  receiving-trip  ex- 
tending longitudinally  from  the  rear  of  each  of  said 
machines;  a  lateral  conveyor  located  at  the  rear  of 
said  machines  and  beneath  said  trips;  a  receptacle  at 
the  delivery  end  of  said  conveyor;  a  machine,  or  ma- 
chines to  complete  the  second  stage  in  the  process  of 
manufacture  located  near  one  end  of  said  receptacle 
and  in  file  line  with  said  battery  of  planers ;  a  ma- 
chine, or  machines,  to  complete  the  third  stage  in  the 
process  of  manufacture  located  by  the  side  of  said 
last-named  machines  and  in  file  line  with  said  bat- 
tery of  planers;  and  a  longitudinal  conveyor  the  re- 
ceiving end  of  which  is  located  alongside  of  and  be- 
low said  last-mentioned  machine,  or  between  said 
last-mentioned  machines,  and  the  delivery  end  of 
which  is  located  above  a  table. 

6.  The  combination  with  a  planer  of  a  receiving- 
trip,  which  is  designed  to  receive  the  stuff  as  it 
comes  from  a  wood-planer,  the  bed  of  which  planer 
has  a  channel  composed  of  a  bottom  and  side  guides; 
the  receiving-trip  comprising  a  top  guide  attached 
to  one  of  said  planer-bed  side  guides  and  extending 
over  said  channel-bottom;  two  deep,  side  guides  reg- 
istering with  the  side  guides  on  said  planer-bed; 
and  a  narrow,  bottom  guide  or  ledge  attached  to  one 
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of  said  deep  side  guides  and  registering  with  said 
channel-bottom. 

7.  The  combination  with  a  planer  of  a  receiving- 
trip,  which  is  designed  to  receive  the  stuff  as  it 
conies  from  a  wood-planer,  the  bed  of  which  planer 
has  a  channel  composed  of  a  bottom  and  two  side 
guides;  the  receiving-trip  comprising  a  top  guide 
attached  to  one  of  said  planer-bed  side  guides  and 
extending  over  said  channel-bottom;  two  deep,  side 
guides  registering  with  the  side  guides  on  said 
planer-bed;  a  narrow,  bottom  guide  or  ledge  at- 
tached to  one  of  said  guides  and  registering  with 
said  channel-bottom;  slotted  spreaders  attached  to 
said  deep  side  guides;  and  supporting-hangers  also 
attached  to  said  deep   side  guides. 

8.  The  combination  with  a  planer  of  a  receiving- 
trip,  which  is  designed  to  receive  the  stuff  as  it 
comes  from  a  wood-planer,  the  bed  of  which  planer 
has  a  channel  composed  of  a  bottom  and  two  side 
guides;  the  receiving  trip  comprising  a  top  guide 
attached  to  one  of  said  planer-bed  side  guides  and 
extending  over  said  channel-bottom;  two  deep,  side 
guides  registering  with  the  side  guides  on  said 
planer-bed;  a  narrow  bottom  guide  or  ledge  attached 
to  one  of  said  side  guides  and  registering  with  said 
channel-bottom;  slotted  spreaders  attached  to  said 
deep  side  guides;  and  supporting-hangers  also  at- 
tached to  said  deep  side  guides,  one  set  of  said 
hangers  is  attached  overhead  in  a  hinge-joint  par- 
allel with  said  guides  and  the  other  set  is  rigidly 
attached  overhead."     [87] 

For  convenience,  and  to  make  this  opinion  lucid, 
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I  will  restate  these  claims,  using  my  own  descriptive 
words  in  lieu  of  the  terms  of  the  patent: 

The  first  claim  of  the  patent  is  for  a  combination, 
the  elements  of  which  are: 

2.  A  battery  of  planing-machines,  that  is  to  say, 
several  planing-machines  set  parallel  to  each  other. 

b.  The  second  section  or  longitudinal  extension 
of  the  two  part  guide  above  described. 

c.  The  lateral  carrier  above  described. 

Claim  2  is  for  a  combination,  the  elements  of 
which  are  the  same  as  claim  1,  and  the  addition  of  a 
receptacle  which  I  have  heretofore  referred  to  as  a 
bin  or  platform.  It  may  be  a  mere  vacant  space 
into  which  the  planed  lumber  may  be  deposited  by 
the  lateral  carrier. 

Claim  3  is  for  a  combination,  the  elements  of 
which  are  the  same  as  in  claim  2,  with  the  addition 
of  the  re-saw  for  dividing  the  thickness  of  the  boards 
which  is  the  second  stage  of  manufacture. 

Claim  4  is  for  a  combination,  the  elements  of 
which  are  the  same  as  in  claim  3,  with  the  addition 
of  apparatus  for  trimming,  constituting  the  third 
stage  in  the  process  of  manufacturing  weather- 
boards. 

Claim  5  is  for  a  combination,  the  elements  of  which 
are  the  same  as  in  claim  4,  with  the  addition  of  a 
longitudinal  conveyor  conveniently  located  to  carry 
the  finished  boards  from  the  trimming  table  to  the 
sorting  table. 

Claim  6  is  for  a  combination,  the  elements  of 
which  are: 

d.  A  single  planing-machine  the  bed  of  which  has 
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a  channel    [88]    composed   of  a   bottom  and  two 
side  guides. 

e.  The  down-presser  above  described. 

f.  The  two  side  pieces  of  the  second  section  or 
longitudinal  extension  of  the  two  part  guide  placed 
in  line  with  and  ends  butting  against  ends  of  the 
side-strips  of  the  channel  on  the  bed-plate. 

g.  A  narrow  under-support  annexed  to  one  of 
said  side  pieces  in  line  with  and  abutting  the  out- 
ward end  of  the  bottom  piece  of  the  side-groove  upon 
the  planer  bed  heretofore  described. 

Claim  7  is  for  a  combination,  the  elements  of 
which  are  the  same  as  in  claim  6,  with  the  additional 
elements  of  slotted  spreaders  adapted  to  space  the 
side  pieces  of  the  second  section  or  longitudinal  ex- 
tension of  the  two-part  guide,  and  the  supporting 
hangers  attached  to  overhead  beams  and  to  said  side 
pieces. 

Claim  8  is  for  a  combination,  the  elements  of 
which  are  the  same  as  in  claim  7,  with  a  more  de- 
tailed description  of  attachments  to  the  supporting 
hangers  and  guide  constituting  the  means  for  spac- 
ing them  as  required. 

One  of  the  defenses  pleaded  in  the  answer  is,  an- 
ticipation, and  there  has  been  introduced  in  evidence 
several  patents  antedating  the  complainant's  patent, 
the  most  important  of  which  is  United  States  patent 
No.  299,832,  dated  June  3,  1884,  to  W.  H.  Moore  for 
a  machine  for  making  bed  slats.  This  patent  is  for 
an  invention  relating  to  the  manufacture  of  bed- 
slats  where  a  bolt  of  timber  having  double  the  thick- 
ness required  for  slats,  after  being  planed  on  both 
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sides  and  both  edges  moulded,  is  afterwards  divided 
to  make  two  slats.  The  patent  states  that  the  ob- 
ject of  the  invention  is  to  take  the  bolt  as  it  comes 
from  the  planer  and  automatically  split  it  into  two 
slats  with  a  splitting  saw  and  [89]  plane  off  the 
saw-scarf  thus  formed,  and  deliver  the  finished  slats 
at  the  end  of  the  machine.  This  result  to  be  accom- 
plished by  a  process  of  operation  described  as  fol- 
lows : 

The  bolt,  as  it  comes  from  the  planer,  falls  across 
two  traveling  belts,  which  carry  it  off  at  right  angles 
and  deposit  it  on  edge  in  an  open  trough,  the  bottom 
of  which  is  formed  by  an  endless  belt  which  with  the 
aid  of  grooved  friction-rollers  carries  it  through  the 
operation  which  divides  it  into  two  slats.  That  ap- 
paratus is  designed  and  well  adapted  to  do  for  bed- 
slats,  all  that  and  more  than  the  complainant's  ap- 
paratus can  do  for  weather-boards,  and  the  work  of 
manufacturing  bed-slats  is  similar  to  the  operation 
of  making  weather-boards. 

The  substantial  difference  between  the  apparatus 
described  in  the  Moore  patent  and  that  described  in 
the  complainant's  patent  is  in  the  adaptability  of  the 
latter  for  delivering,  automatically,  boards  that  are 
long  and  limber,  which  the  Moore  patent  lacks. 
The  structure  designed  by  the  complainant  and  de- 
scribed in  his  patent  embodies  the  general  idea  of 
the  Moore  patent  with  the  additions  required  for 
handling  automatically  material  suitable  for  mak- 
ing weather-boards,  therefore,  it  is  an  improvement 
in  wood-working  machinery,  but  not  a  pioneer  in- 
vention, entitling  the  patentee  to  a  broad  construe- 
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tinii  of  the  claims  of  his  patent,  including  the  right 
to  substitute  equivalents  for  the  particular  parts  of 
the  structures  described  therein.  Chutes  for  guid- 
ing lumber  when  shoved  endwise  have  been  in  gen- 
eral use  for  many  years,  and  all  that  appears  to  be 
original  in  the  complainant's  apparatus  is,  a  chute 
constructed  with  a  side  groove  along  part  of  its 
length  and  an  opening  in  its  floor  on  its  opposite 
side  along  the  remainder  of  its  length,  placed  in  a 
horizontal  position  so  that  lumber  shoved  through 
it  will  be  retained  [90]  flat,  straight  and  level 
while  one  edge  is  clamped  in  the  groove  and  then 
dropped  horizontally  through  the  floor  opening.  It 
is  the  decision  of  the  Court  that  the  monopoly  en- 
titled to  protection  under  the  complainant's  patent 
is  limited  to  cover,  only,  the  two  part  guide  con- 
structed according  to  the  specifications  of  his  patent, 
in  combination  with  a  planing-machine  and  a  trans- 
verse conveyor. 

I  hold  that  the  first  five  claims  of  the  complain- 
ant's patent  are  void  for  lack  of  utility,  because, 
without  the  first  section  of  the  guide  including  the 
down-presser,  which  is  omitted  from  said  claims,  the 
apparatus  is  inefficient  and  impractical.  Claims  3, 
4,  and  5  are  also  void,  because  they  cover  only  ag- 
gregations of  machines  operating  successively  and 
independently  of  each  other  and  do  not  embody  pat- 
entable combinations.  I  hold  claims  6,  7  and  8  to 
be  valid  to  the  extent  above  indicated. 

By  a  preponderance  of  the  evidence  it  has  been 
proved  that  the  defendant  adopted  and  put  into  use 
in  its  mill,  apparatus  for   manufacturing   weather- 
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boards,  including  the  two  part  guide  described  in 
the  complainant's  patent,  but  either  because  of  de- 
fective construction  by  reason  of  which  the  appar- 
atus did  not  work  satisfactorily,  or  to  avoid  infringe- 
ment, a  different  form  of  down-presser  was  added. 
The  defendant's  down-presser  is  an  adaptation  of 
the  lever  and  fulcrum  principle.  In  form  it  re- 
sembles a  human  foot  attached  by  a  pivot  pin  at  the 
ankle  joint  to  a  stanchion,  with  the  heel  part  toward 
the  planing  machine  and  elevated  so  as  to  permit 
the  boards  to  pass  under  it,  the  toe  part  acting  as 
the  down-presser — the  power  of  the  lever  is  effectu- 
ated by  a  suspended  weight  attached  to  the  heel  by 
a  cord  looped  over  an  overhead  pulley  to  raise  the 
heel  so  that  the  weight  presses  the  toe  down  and  the 
inclined  position  of  the  foot  permits  the  [91] 
board's  to  pass  under  it  and,  when  shoved  beyond 
the  toe,  to  tip  and  fall  from  the  under-support 
through  the  open  space  between  it  and  the  side  wall 
of  the  chute,  down  upon  the  lateral  carrier.  This 
form  of  down-presser  is  not  an  exact  equivalent  for 
the  flat  top-piece  of  the  guide  described  in  the  com- 
plainant's patent  because  it  does  not  exert  continu- 
ous pressure  upon  the  traveling  boards  as  they  pass 
through  the  planing-machine,  and  is  not  so  well 
adapted  for  use  in  operating  upon  short  pieces  and 
without  requiring  special  adjustment  it  will  act  upon 
boards  of  varying  thickness.  The  evidence  proves 
that  after  adding  the  new  down-presser  to  the  ap- 
paratus in  the  defendant's  mill,  the  flat  top-piece  of 
the  guide  was  removed,  it  being  superfluous;  and  it 
is  the   opinion  of  the   Court  that,   when  that  was 
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done,  the  apparatus  was  so  changed  as  to  avoid  in- 
bingement  <>r  complainant's  patent. 

By  the  decree  to  I ntered  the  defendant  will  be 

enjoined  from  again  infringing  claims  6,  7  and  8 

Of  the  complainant's  patent  by  the  construction  or 
use  of  sawmill  apparatus,  including  the  two-part 
guide,  and  a  judgment  for  nominal  damages  for  past 
infringement  is  awarded  with  costs.  The  evidence 
submitted  does  not  afford  a  basis  for  estimating 
damages;  therefore  only  nominal  damages  can  be 
awarded. 

The  City  of  Seattle  v.  McNamara,  81  Fed.  Rep. 
863. 

C.  H.  HANFORD, 
United  States  District  Judge. 

[Endorsed] :  Opinion.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington.  Jan.  15, 
1912.     A.  W.  Engle,  Clerk.     [92] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  1640. 
(Circuit  Court.) 
GEORGE  W.  LOGGIE, 

Complainant, 
vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 
a  Corporation, 

Defendant. 
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Interlocutory  Decree. 

This  cause  having  been  brought  on  for  final  hear- 
ing upon  the  pleadings  and  proofs  on  the  18th  day 
of  September,  A.  D.  1911,  J.  W.  Kindall  and  Dorr  & 
Hadley  appearing  for  complainant,  and  Kerr  &  Mc- 
Cord  appearing  for  defendant,  and  counsel  for  the 
respective  parties  having  been  heard,  and  the  cause 
having  been  considered  by  the  Court  and  a  written 
opinion  filed  herein  on  the  15th  day  of  January,  A. 
D.  1912,  and  thereafter,  complainant  having  filed  his 
petition  for  a  modification  of  the  said  written  opin- 
ion of  the  Court,  with  respect  to  the  question  of  dam- 
ages, and  praying  for  an  accounting  and  for  an  or- 
der of  reference  for  the  purpose  of  a  hearing  thereon, 
which  petition  has  by  the  Court  been  granted,  and 
the  Court  now  being  fully  advised,  and  in  considera- 
tion of  the  premises; 

It  is  hereby  adjudged  and  decreed  as  follows: 
That  those  certain  United  States  letters  patent, 
issued  to  George  W.  Loggie  of  Bellingham,  Wash- 
ington, the  complainant  herein,  under  date  of  No- 
vember 27,  1906,  and  being  numbered  837,067,  for 
improvement  of  Receiving-Trip  and  Conveyor,  are 
void  as  to  claims  numbered  one  (1),  two  (2),  three 
(3),  four  (4),  and  five  (5)  thereof;  and  that  said 
letters  patent  are  good  and  valid,  as  respects  claims 
six  (6),  seven  (7)  and  eight  (8)  thereof,  which  said 
three  last-mentioned  and  valid  claims  are  specifi- 
cally described  in  said  letters  patent  as  follows,  to 
wit:      [93] 
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CLAIM  No.  6: 

"The  combination  with  a  planer  of  a  receiving- 
trip,  which  is  designed  to  receive  the  stuff  as  it 
conies  from  a  wood-planer,  the  bed  of  which  planer 
has  a  channel  composed  of  a  bottom  and  side 
guides;  the  receiving-trip  comprising  a  top  guide 
attached  to  one  of  said  planer-bed  side  guides  and 
extending  over  said  channel-bottom;  two  deep 
side  guides  registering  with  the  side  guides  on 
said  planer-bed;  and  a  narrow,  bottom  guide  or 
ledge  attached  to  one  of  said  deep  side  guides  and 
registering  with  said  channel-bottom." 

CLAIM  NO.  7: 

"The  combination  with  a  planer  of  a  receiving- 
trip,  which  is  designed  to  receive  the  stuff  as  it 
comes  from  a  wood-planer,  the  bed  of  which  planer 
has  a  channel  composed  of  a  bottom  and  two  side 
guides;  the  receiving-trip  comprising  a  top  guide 
attached  to  one  of  said  planer-bed  side  guides  and 
extending  over  said  channel-bottom;  two  deep 
side  guides  registering  with  the  side  guides  on 
said  planer  bed;  a  narrow  bottom  guide  or  ledge 
attached  to  one  of  said  side  guides  and  register- 
ing with  said  channel-bottom;  slotted  spreaders 
attached  to  said  deep  side  guides;  and  support- 
ing-hangers also  attached  to  said  deep  side 
guides." 

CLAIM  NO.  8: 

"The  combination  with  a  planer  of  a  receiving- 
trip,  which  is  designed  to  receive  the  stuff  as  it 
comes  from  a  wood-planer,  the  bed  of  which  planer 
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has  a  channel  composed  of  a  bottom  and  two  side 
guides;  the  receiving-trip  comprising  a  top  guide 
attached  to  one  of  said  planer-bed    side  guides 
and    extending    over    said    channel-bottom;    two 
deep  side  guides,  registering  with  the  side  guides 
on  said  planer-bed;  a  narrow  bottom    guide    or 
ledge  attached  to  one  of  said  side  guides  and  reg- 
istering with  said  channel-bottom;  slotted  spread- 
ers attached  to  said  deep  side  guides;  and  support- 
ing-hangers also  attached  to  said  deep  side  guides, 
one  set  of  said  hangers  is  attached  overhead  in  a 
hinge-joint  parallel  with  said  guides  and  the  other 
set  is  rigidly  attached  overhead." 
That  the  said   complainant,  the   said  George  W. 
Loggie,  was  the  first,  true  and  original  inventor  of 
the    invention    and    improvement    described   and 
claimed  in  said  letters  patent,  and  particularly  re- 
cited in  the  said  sixth,  seventh  and  eighth    claims 
thereof. 

That  ever  since  the  issuance  of  said  letters  pat- 
ent, the  said  complainant  has  been  and  now  is  the 
lawful  owner  thereof.     [94] 

That  defendant  has  heretofore  infringed  upon  said 
claims  six  (6),  seven  (7)  and  eight  (8)  by  adopting, 
constructing  and  installing  in  its  mill,  apparatus 
for  manufacturing  weather-boards  or  cedar  siding, 
including  the  two  part  guides  or  receiving-trips  de- 
scribed in  said  claims  of  complainant's  said  letters 
patent. 

It  is  further  ordered,  adjudged  and  decreed  that 
that  certain  substitution  adopted,  constructed  and 
installed  by  the   defendant  in  its  mill  avoided   in- 
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fringemenl  of  complainant's  patent,  which  substitu- 
tion is  described  as  follows:  A  down-presser  of  the 
lever  and  fulcrum  principle,  resembling  in  form  a 
human  foot  attached  by  a  pivot  pin  at  the  ankle  joint 
to  a  stanchion,  with  the  heel  part  toward  the  plan- 
ing-machine  and  elevated  so  as  to  permit  the  boards 
to  pass  under  it.  the  toe  part  acting  as  the  down- 
presser,  the  power  of  the  lever  being  effectuated  by 
a  suspended  weight  attached  to  the  heel  by  a  cord 
looped  over  an  overhead  pulley  to  raise  the  heel  so 
that  the  weight  presses  the  toe  down  and  the  in- 
clined position  of  the  foot  permits  the  boards  to  pass 
under  it,  and  when  shoved  beyond  the  toe,  to  tip 
and  fall  from  the  under-support  through  the  open 
space  between  it  and  the  side  wall  of  the  chute,  down 
upon  the  lateral  carrier; 

It  is  therefore  further  ordered,  adjudged  and  de- 
creed that  the  Puget  Sound  Mills  &  Timber  Com- 
pany, a  corporation,  defendant  herein,  its  agents, 
servants  and  workmen,  be,  and  they  are  perpetually 
enjoined  for  the  remainder  of  the  term  of  the  life 
of  said  letters  patent,  from  further  infringing  upon 
the  said  letters  patent,  and  from  manufacturing  or 
using  receiving-trips  or  conveyors,  or  any  device, 
containing  or  embodying  the  inventions  substan- 
tially as  embraced  and  described  in  claims  num- 
bered six  (6)  seven  (7)  and  eight  (8),  or  either  of 
them,  [95]  in  said  letters  patent  numbered  837,- 
087. 

That  the  complainant  do  recover  of  the  defend- 
ant the  profits,  gains  and  advantages  which  the  said 
defendant  has  derived,  received,  made  or  saved  since 
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the  27th  day  of  November,  1906,  by  reason  of  said 
infringement  of  said  sixth,  seventh  and  eighth 
claims  of  said  letters  patent,  or  any  of  them,  and 
that  complainant  do  recover  from  defendant  his 
costs,  charges  and  disbursements  in  this  suit  to  be 
taxed,  all  of  which  is  finally  adjudged  and  decreed. 

And  it  is  further  adjudged  and  decreed  that  an 
accounting  is  hereby  ordered,  and  this  cause  is  here- 
by referred  to  Honorable  Roger  S.  Greene,  as  Mas- 
ter in  Chancery  of  this  Court,  who  is  hereby  ap- 
pointed pro  hoc  vice,  to  take  and  state  the  account 
of  said  profits,  gains  and  advantages,  and  to  assess 
such  damages,  and  to  report  thereon,  with  all  con- 
venient speed ;  and  the  defendant,  its  directors,  trus- 
tees, officers,  attorneys,  clerks,  servants  and  work- 
men, are  hereby  directed  and  required  to  attend  be- 
fore said  Master  from  time  to  time  as  required,  and 
to  produce  before  him  such  books,  papers,  vouchers 
and  documents,  and  to  submit  to  such  oral  examina- 
tion as  the  Master  may  require. 

And  that  the  amount  of  damages  to  be  recovered 
and  all  further  questions  be  reserved  until  the  com- 
ing in  of  the  Master's  report. 

Done  in  open  court  this  29th  day  of  January.  1913. 
EDWARD  E.  CUSHMAN, 
Judge. 

[Endorsed] :  Interlocutory  Decree.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington. 
Jan.  30,  1913.  Frank  L.  Crosby,  Clerk.  By  E.  M. 
L.,  Deputy.     [96] 
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In  th<  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
li si  mi. 

No.  1640. 

(Circuit  Court.) 

GEORGE  W.  LOGGIE, 

Complainant, 
vs. 
PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 

a  Corporation, 

Defendant. 

Petition  [of  Puget  Sound  M.  &  T.  Co.]  for  Appeal. 
The  above-named  defendant,  Puget  Sound  Mills 
&  Timber  Company,  a  corporation,  feeling  itself  ag- 
grieved by  the  decree  entered  against  it  on  the  30th 
day  of  January,  1913,  in  the  above-entitled  action, 
comes  now  by  its  attorneys  and  petitions  this  Court 
for  an  order  allowing  it  to  prosecute  an  appeal  to 
the  Honorable  Circuit  Court  of  Appeals  for  the  9th 
Circuit  under  and  in  accordance  with  the  laws  of 
the  United  States  in  that  behalf  made  and  provided, 
and  that  an  order  be  made  fixing  the  amount  of  se- 
curity which  the  defendant  shall  give  and  furnish 
upon  said  appeal,  conditioned  as  required  by  law  as 
in  cases  where  supersedeas  and  stay  of  execution 
are  desired,  and  that  upon  giving  such  security,  all 
further  proceedings  in  the  above-entitled  court  be 
suspended  and  stayed  until  the  determination  of 
said  appeal  by  the  United  States  Circuit  Court  of 
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Appeals  for  the  9th    Circuit,  and    .your    petitioner 
will  ever  pray. 

KERR  &  McOORD, 
Attorneys  for  Defeudant. 
Service  of  the   foregoing   Petition   for  Appeal  is 
hereby  received  this  the  27th  day  of  February,  1913. 

DORR  &  HADLEY. 
J.  W.  KINDALL, 
Attorneys  for  Complainant. 

[Endorsed]:  Petition  for  Appeal.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington. 
Feb.  27,  1913.  Frank  L.  Crosby,  Clerk.  By  Ed.  M. 
Lakin,  Deputy.     [97] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  1640. 

(Circuit  Court.) 

GEORGE  W.  LOGGIE, 

Complainant, 

vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 
a  Corporation, 

Defendant. 

Petition  [of  George  W.  Loggie]  for  Appeal. 

The  above-named  complainant,  conceiving  himself 

aggrieved  by  the    interlocutory    order   and    decree 

made  and  entered  on  the  30th  day  of  January,  1913, 

in  the  above-entitled  cause,  does  hereby  appeal  from 
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said  interlocutor;  order  and  decree  to  the  United 
States  Gireuil  Court  of  Appeals  for  the  9th  Circuit, 
for  the  reasons  specified  in  the  Assignment  of  Errors 
which  is  Bled  herewith,  and  lie  prays  that  this  ap- 
peal may  he  allowed,  and  that  a  transcript  of  the 
record,  proceedings  and  papers  upon  which  said  in- 
terlocutory order  and  decree  was  made,  duly  authen- 
ticated, may  he  sent  to  the  United  States  Circuit 
Court  of  Appeals  for  the  9th  District, 

Dated  at  Seattle,  Washington,  this  27th    day  of 
February,  1913. 

DORR  &  HADLEY, 
J.  W.  KINDALL, 
Solicitors  for  Complainant. 
Copy  of  the  within  petition  for  Appeal  reed,  this 
27th  day  of  Feb.,  1913. 

KERR  &  McCORD, 
Atty.  for  Deft. 
[Endorsed]:  Petition  for  Appeal.    Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington. 
Feb.  27,  1913.     Frank  L.  Crosby,  Clerk.    By  Ed.  M. 
Lakin,  Deputy.     [98] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  1640. 

(Circuit  Court.) 

GEORGE  W.  LOGGIE, 

Complainant, 
vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 
a  Corporation, 

Defendant. 

Assignment  of  Errors  [on  Appeal  of  Puget  Sound 
Mills  &  Timber  Co.]. 

Comes  now  the  Puget  Sound  Mills  &  Timber  Com- 
pany, a  corporation,  defendant  in  the  above-entitled 
cause,  and  files  the  following  assignments  of  error 
upon  which  it  will  rely  upon  the  prosecution  of  its 
appeal  of  the  above-entitled  cause  from  that  decree 
made  and  entered  in  said  cause  on  the  30th  day  of 
January,  1913. 

I. 

The  Court  erred  in  decreeing  that  claim  six  (6) 
of  the  letters  patent,  which  said  claim  is  as  follows, 
to  wit: 

"CLAIM  No.  6: 

"The  combination  with  a  planer  of  a  receiving- 
trip,  which  is  designed  to  receive  the  stuff  as  it 
comes  from  a  wood-planer,  the  bed  of  which 
planer  has  a  channel  composed  of  a  bottom  and 
side  guides;  the  receiving-trip  comprising  a  top 
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guide  attached  to  one  of  said  planer-bed  side 
guides  and  extending  over  said  channel-bottom; 
two  deep  Bide  guides  registering  with  the  side 
guides  od  said  planer-bed;  and  a  narrow  bottom 
guide  or  Ledge  attached  to  one  of  said  deep  side 
guides  and  registering  with  said  channel  bottom." 
and  is  involved  in  the  above-entitled  action,  was 
valid  for  the  following  reasons:  [99] 
1.  The  said  claim  is  void  for  want  of  novelty, 
l!.     The  said  claim  is  void  for  want  of  invention. 

3.  The  said  claim  is  void  on  account  of  vague- 
ness, indetiniteiiess  and  ambiguity  of  the  letters  pat- 
ent. 

4.  The  said  claim  is  void  on  account  of  anticipa- 
tion by  letters  patent  of  the  United  States  No.  685,- 
467  issued  to  P.  Boyd  October  28th,  1901,  No.  299,- 
832  issued  to  W.  H.  Moore  June  3,  1884,  No.  721,- 
006  issued  to  T.  J.  Bray,  Jr.,  February  17,  1903,  as 
well  as  other  devices  not  patented. 

5.  The  said  claim  is  void  on  account  of  having 
been  in  use  for  more  than  two  years  prior  to  the 
taking  out  of  letters  patent,  of  which  the  said  claim 
is  a  part. 

6.  Said  claim  is  void  because  of  the  description 
not  being  sufficiently  clear. 

7.  Said  claim  is  void  for  the  reason  that  it  is  not 
based  upon  the  specifications  relating  to  the  claims 
of  the  letters  patent. 

8.  The  said  claim  is  void  for  the  reasons  that  the 
letters  patent  are  granted  for  the  improvements  on 
trips  and  conveyors  and  contain  nothing  to  show 
in  what  said  improvement  consists,  the  said  claim 
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being  a  combination. 

9.  Said  claim  is  void  for  the  reason  that  it  is  not 
a  combination  but  an  aggregation. 

10.  The  said  claim  is  void  for  the  reason  that  the 
patentee  is  not  the  inventor. 

II. 
The  Court  erred  in  decreeing  that  claim  seven  (7) 
of  the  letters  patent,  which  said  claim  is  as  follows, 
to  wit: 

"CLAIM  NO.  7: 

"The  combination  with  a  planer  of  a  receiving- 
trip  which  is  designed  to  receive  the  stuff  as  it 
comes  from  [100]  a  wood- planer,  the  bed  of 
which  planer  has  a  channel  composed  of  a  bottom 
and  two  side  guides;  the  receiving-trip  comprising 
a  top  guide  attached  to  one  of  said  planer  bed  side 
guides  on  said  planer  bed;  a  narrow  bottom  guide 
two  deep  side  guides  registering  with  the  side 
guides  on  said  planer  bed ;  a  narrow  bottom  guide 
or  ledge  attached  to  one  of  said  side  guides  and 
registering  with  said  channel-bottom;  slotted 
spreaders  attached  to  said  deep  side  guides;  and 
supporting  hangers  also  attached  to  said  deep  side 
guides." 

and  is  involved  in  the  above-entitled  action,  was  valid 

for  the  following  reasons : 

1.  The  said  claim  is  void  for  want  of  novelty. 

2.  The  said  claim  is  void  for  want  of  invention. 

3.  The  said  claim  is  void  on  account  of  vagueness, 
indefiniteness  and  ambiguity  of  the  letters  patent. 

4.  The  said  claim  is  void  on  account  of  anticipa- 
tion by  letters  patent  of  the  United  States  No.  685,- 
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MiT  issued  to  P.  Boyd  October  28,  1901,  No.  299,832 
issued  to  W.  II.  Moore  June  3,  1884,  No.  721,006  is- 
sued to  rr.  J.  Bray,  Jr.,  February  17,  1903,  as  well 
as  other  devices  not  patented. 

5.  The  said  claim  is  void  on  account  of  having 
bees  in  use  for  more  than  two  years  prior  to  the  tak- 
ing out  of  letters  patent,  of  which  the  said  claim  is 
a  part 

6.  Said  claim  is  void  because  of  the  description 
not  being  sufficiently  clear. 

7.  Said  claim  is  void  for  the  reason  that  it  is  not 
based  upon  the  specifications  relating  to  the  claims 
of  the  letters  patent. 

8.  The  said  claim  is  void  for  the  reasons  that  the 
letters  patent  are  granted  for  the  improvement  on 
trips  and  conveyors  and  contain  nothing  to  show  in 
what  said  improvement  consists,  the  said  claim  being 
a  combination. 

9.  Said  claim  is  void  for  the  reason  that  it  is  not 
a  combination  but  an  aggregation.     [101] 

10.  The  said  claim  is  void  for  the  reason  that  the 
patentee  is  not  the  inventor. 

III. 
The  Court  erred  in  decreeing  that  claim  eight  (8) 
of  the  letters  patent,  which  said  claim  is  as  follows, 
to  wit: 

"CLAIM  NO.  8: 

"The  combination  with  a  planer  of  a  receiving- 
trip  which  is  designed  to  receive  the  stuff  as  it 
comes  from  a  wood  planer,  the  bed  of  which  planer 
has  a  channel  composed  of  a  bottom  and  two  side 
guides;  the  receiving-trip  comprising  a  top  guide 


128     Puget  Sound  Mills  d-  Timber  Company 

attached  to  one  of  said  planer-bed  side  guides  and 
extending  over  said  channel  bottom;  two  deep  side 
guides  registering  with  the  side  guides  on  said 
planer  bed;  a  narrow  bottom  guide  or  ledge  at- 
tached to  one  of  said  side  guides  and  registering 
with  said  channel  bottom;  slotted  spreaders  at- 
tached to  said  deep  side  guides;  and  supporting 
hangers  also  attached  to  said  deep  side  guides; 
one  set  of  said  hangers  is  attached  overhead  in  a 
hinge  joint  parallel  with  said  guides  and  the  other 
set  is  rigidly  attached  overhead." 

and  is  involved  in  the  above-entitled  action,  was  valid 

tor  the  following  reasons: 

1.  The  said  claim  is  void  for  want  of  novelty. 

2.  The  said  claim  is  void  for  want  of  invention. 

3.  The  said  claim  is  void  on  account  of  vagueness, 
indefiniteness  and  ambiguity  of  the  letters  patent. 

4.  The  said  claim  is  void  on  account  of  anticipa- 
tion by  letters  patent  of  the  United  States,  No.  685,- 
467,  issued  to  P.  Boyd  October  28,  1901,  No.  299,832 
issued  to  W.  H.  Moore  June  3,  1884,  No.  721,006  is- 
sued to  T.  J.  Bray,  Jr.,  February  17,  1903,  as  well  as 
other  devices  not  jiatented. 

5.  The  said  claim  is  void  on  account  of  having 
been  in  use  for  more  than  two  years  prior  to  the 
taking  out  of  letters  patent,  of  which  the  said  claim 
is  a  part. 

6.  Said  claim  is  void  because  of  the  description 
not  being  sufficiently  clear. 

7.  Said  claim  is  void  for  the  reason  that  it  is  not 
[102]  based  upon  the  specifications  relating  to  the 
claims  of  the  letters  patent. 
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8.  The  said  claim  is  void  for  the  reasons  that 
the  letters  patenl  arc  granted  for  the  improvemen.1 
on  trips  and  conveyors  and  contain  nothing  to  show 
in  what  said  improvement  consists,  the  said  claim 
being  a  combination. 

9.  Said  claim  is  mid  for  the  reason  that  it  is  not 
a  combination  but  an  aggregation. 

10.  The  said  claim  is  void  for  the  reason  that  the 
patentee  is  not  the  inventor. 

IV. 

The  Court  erred  in  entering  a  decree  out  of  accord- 
ance with  the  decision  theretofore  rendered,  which 
said  decision  was  to  the  effect  that  the  only  monopoly 
to  which  the  patentee  was  entitled  was  limited  to 
tin1  two-part  guide  constructed  according  to  the 
specifications  of  the  letters  patent  in  combination 
with  the  planing  machine  and  the  transverse  con- 
veyor, and  the  decree  in  no  wise  so  limits  claims  6, 
7  and  8. 

Wherefore,  the  said  defendant  and  appellant 
prays  that,  the  judgment  of  the  said  trial  Court  be  re- 
versed and  that  the  said  District  Court  of  the  United 
States  for  the  Western  District  of  Washington, 
Northern  Division,  be  directed  to  enter  a  judgment 

in  favor  of  the  defendant. 

KERR  &  McCORD, 

Attys.  for  Defendant. 

Service  of  the  foregoing  Assignments  of  Error  is 

hereby  accepted  on  this  the  27th  day  of  February, 

1913. 

DORR  &  HADLEY, 

J.  W.  KINDALL, 

Attorneys  for  Complainant.     [103] 
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[Endorsed] :  Assignments  of  Error.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington. 
Feb.  27,  1913.  Frank  L.  Crosby,  Clerk.  By  Ed. 
M.  Lakin,  Deputy.     [104] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  1640. 

(Circuit  Court.) 

GEORGE  W.  LOGGIE, 

Complainant, 
vs. 
PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 

a  Corporation, 

Defendant. 
Assignment  of  Errors  [on  Appeal  of  George  W. 
Loggie]. 

Now  comes  the  complainant  in  the  above-entitled 
cause,  and  files  with  his  petition  for  appeal  from 
the  interlocutory  order  and  decree,  heretofore  en- 
tered herein,  these  his  assignments  of  error: 

1.  That  the  Court  erred  in  finding  that  Claim  1 
of  complainant's  patent  No.  837,087  is  invalid. 

2.  That  the  Court  erred  in  finding  that  Claim  2 
of  said  patent  is  invalid. 

3.  That  the  Court  erred  in  finding  that  Claim  3 
of  said  patent  is  invalid. 

4.  That  the  Court  erred  in  finding  that  Claim  4 
of  said  patent  is  invalid. 

").     That  the  Court  erred  in  finding  that  Claim  5 
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of  said  patent  is  invalid. 

6.  That  the  Couri  erred  in  holding,  as  set  out  in 
that  portion  of  said  decree,  reading  as  follows,  to 
wit : 

"It  is  further  ordered,  adjudged  and  decreed 
that  that  certain  substitution  adopted,  constructed 
and  installed  by  the  defendant  in  its  mill  avoided 
infringement  of  complainant's  patent,  which  sub- 
stitution is  described  as  follows:  A  down-presser 
of  the  lever  and  fulcrum,  resembling  in  form  a 
human  foot  attached  by  a  pivot  pin  at  the  ankle 
joint  to  a  stanchion,  with  the  heel  part  toward  the 
planing  machine  and  elevated  so  as  to  permit  the 
boards  to  pass  under  it,  the  toe  part  acting  as  the 
down-presser,  the  power  of  the  lever  being  effectu- 
ated by  a  suspended  weight  attached  to  the  heel 
by  a  cord  looped  over  an  overhead  pulley  to  raise 
the  heel  so  that  the  weight  presses  the  toe  down 
and  the  inclined  position  of  the  foot  permits  the 
boards  to  pass  under  [105]  it  and,  when  shoved 
beyond  the  toe,  to  tip  and  fall  from  the  under-sup- 
port  through  the  open  space  between  it  and  the 
side  wall  of  the  chute,  down  upon  the  lateral  car- 
rier." 

7.  That  the  Court  erred  in  refusing  to  grant,  and 
in  not  granting  in  said  interlocutory  decree,  an  in- 
junction in  favor  of  complainant  and  against  defend- 
ant, enjoining  further  infringement  of  Claim  1  of 
said  patent. 

8.  That  the  Court  erred  in  refusing  to  grant,  and 
in  not  granting  in  said  interlocutory  decree,  an  in- 
junction in  favor  of  complainant  and  against    de- 


132      Puget  Sound  Mills  &  Timber  Company 

fen  dan  t,  enjoining  further  infringement  of  Claim  2 
of  said  patent, 

9.  That  the  Court  erred  in  refusing  to  grant,  and 
in  not  granting  in  said  interlocutory  decree,  an  in- 
junction in  favor  of  complainant  and  against  defend- 
ant, enjoining  further  infringement  of  Claim  3  of 
said  patent. 

10.  That  the  Court  erred  in  refusing  to  grant, 
and  in  not  granting  in  said  interlocutory  decree,  an 
injunction  in  favor  of  complainant  and  against  de- 
fendant, enjoining  further  infringement  of  Claim  4 
of  said  patent. 

11.  That  the  Court  erred  in  refusing  to  grant, 
and  in  not  granting  in  said  interlocutory  decree,  an 
injunction  in  favor  of  complainant  and  against  de- 
fendant, enjoining  further  infringement  of  Claim  5 
of  said  patent. 

WHEREFORE,  this  appellant,  George  W.  Log- 
gie,  prays  that  the  said  interlocutory  order  and  de- 
cree of  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  Northern  Divi- 
sion, may  be  reversed  by  this  Honorable  Court  in 
respect  to  the  matters  herein  appealed,  and  that  the 
said  Circuit  Court  may  be  directed  by  the  mandate 
of  this  Court  to  enter  a  decree  for  an  injunction  and 
account,  under  Claims  1  to  5,  inclusive,  and  each 
thereof,  of  the  patent  No.  837,087,  with  [106] 
costs  to  appellant  herein  and  complainant  below. 
DORR  &  HADLEY, 
J.  W.  KINDALL, 

Solicitors  for  Appellant. 
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Service  of  copy  of  the  foregoing  Assignment  of 
Errors  admitted  this  27th  day  of  February,  1913. 
KERR  &  MxjOORD, 

Solicitors  for  Appellee. 
[Endorsed] :    Assignment    of    Errors.     Filed    in 
the  U.  S.  District  Court,  Western  Dist.  of  Washing- 
ton.    Feb.  27,  1913.     Frank  L.  Crosby,  Clerk.     By 
Ed.  M.  Lakin,  Deputy.     [107] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  1640. 

(Circuit  Court.) 
GEORGE  W.  LOGGIE, 

Complainant, 

vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 

a  Corporation, 

Defendant. 

Bond  [on  Appeal  of  Puget  Sound  Mills  &  Timber 
Co.]. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we,  Puget  Sound  Mills  &  Timber  Company, 
a  corporation,  as  principal,  and  American  Surety 
Company  of  New  York,  a  corporation,  as  surety,  are 
held  and  firmly  bound  unto  George  W.  Loggie,  plain- 
tiff above  named,  in  the  sum  of  Five  Hundred 
($500.00)  Dollars,  to  be  paid  to  the  said  George  W. 
Loggie,  his  executors,  administrators  and  assigns, 
to  which  payment  well  and  truly  to  be  made,  we 
bind  ourselves,  and  each  of  us,  jointly  and  severally, 
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and  our  and  each  of  our  successors,  representatives 
and  assigns,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  the  27th  day 
of  February,  1912. 

The  conditions  of  the  above  obligations  are  such 
that— 

Whereas  the  defendant  above  named  has  appealed 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  to  reverse  the  decree  made  and  en- 
tered in  the  above-entitled  cause  on  the  30th  day  of 
January.  1913,  in  the  above-named  court,  and  to  dis- 
solve the  injunction  therein  granted,  which  said 
decree  was  in  favor  of  the  plaintiff  and  against  the 
defendant,  and  commanded  the  said  defendant  to 
account  for  certain  profits  therein  mentioned: 

Now,  therefore,  if  the  above-named  defendant 
shall  prosecute  said  appeal  to  effect  and  answer  all 
the  costs  and  damages,  if  it  shall  fail  to  make  good 
its  plea,  then  this  obligation  shall  be  [108]  void, 
otherwise  to  be  and  remain  in  full  force,  virtue  and 
effect. 

Witness  our  seals  and  names  hereto  affixed  the 
day  and  year  first  above  mentioned. 

PUGET  SOUND  MILLS  &  TIMBER  COM- 
PANY. 

By  KERR  &  McCORD, 

Its  Attorneys. 
AMERICAN     SURETY     COMPANY     OF 
NEW  YORK. 
[Seal]  By  EDWARD  J.  LYONS, 

Resident  Vice-President. 
S.  H.  MELROSE, 

Resident  Assistant  Secretary. 
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Service  of  the  foregoing  Bond  La  hereby  accepted 
this  the  27th  day  of  February,  1913. 

DO K'K'  &   IIADLEY, 
J.  W.  KINDALL, 

Attorneys  for  Plaintiff. 
The  above  and  foregoing  Appeal  and  Supersedeas 
Bond  is  hereby  approved  on  this  the  27th  day  of  Feb- 
ruary. 1913. 

EDWARD  E.  CUSHMAN, 

Judge. 
[Endorsed]:  Supersedeas  Bond.     Filed  in  the  U. 
S.  District  Court,  Western  Dist.  of  Washington.  Feb. 
27,  1913.     Frank  L.  Crosby,  Clerk.    By  Ed.  M.  La- 
kin,  Deputy.     [109] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  1640. 
(Circuit  Court.) 
GEORGE  W.  LOGGIE, 

Complainant, 
vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 
a  Corporation, 

Defendant. 
Bond  on  Appeal  [of  George  W.  Loggie]. 
KNOW  ALL  MEN  BY  THESE  PRESENTS,  that 
we,  George  W.  Loggie,  as  principal,  and  Massachu- 
setts Bonding  and  Insurance  Company,    as  surety, 
are  held  and  firmly  bound  unto  Puget  Sound  Mills 
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&  Timber  Company  in  the  full  and  just  sum  of 
$250.00,  to  be  paid  to  said  Puget  Sound  Mills 
&  Timber  Company,  its  successors  or  assigns;  to 
which  payment,  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors,  administrators,  suc- 
cessors and  assigns,  jointly  and  severally,  by  these 
presents. 

Sealed  with  our  seals,  and  dated  this  27th  day 
of  February  in  the  year  of  our  Lord,  1913. 

Whereas,  on  January  30,  1913,  in  the  District 
Court  of  the  United  States  for  the  Western  District 
of  Washington,  Northern  Division,  in  a  suit  pend- 
ing in  said  court  between  George  W.  Loggie,  com- 
plainant, and  Puget  Sound  Mills  &  Timber  Com- 
pany, defendant,  an  interlocutory  order  and  decree 
was  rendered  in  part  against  said  George  W.  Loggie, 
and  the  said  George  W.  Loggie  has  obtained  an  or- 
der of  said  Court  allowing  an  appeal  to  reverse  said 
interlocutory  order  and  decree,  and  a  Citation  di- 
rected to  the  said  Puget  Sound  Mills  &  Timber  Com- 
pany for  its  appearance  in  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  9th  Circuit,  at  San 
Francisco,  California,  thirty  days  from  and  after  the 
date  of  said  Citation.     [110] 

Now,  the  condition  of  the  above  obligation  is  such, 
that  if  the  said  George  W.  Loggie  shall  prosecute 
said  appeal  to  effect,  and  answer  all  damages  and 
costs,  if  he  fail  to  make  good  his  plea,  then  this  obli- 
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gation  to  be  void:  otherwise  to  remain  in  full  force 
and  virtue. 

GEORGE  W.  LOGGIE, 
By  J.  W.  K1NDALL, 

His  Attorney. 
MASSACHUSETTS  BONDING    AND    IN- 
SURANCE COMPANY. 

By  F.  B.  POTWIN, 

Surety. 
By  JOHN  J.  JAMISON,     [Seal] 
Attorney  in  Fact. 
The  foregoing  bond  is  hereby  approved,  this  27th 
day  of  February,  1913. 

EDWARD  E.  CUSHMAN, 

Judge. 

Service  of  the  foregoing  bond  is  hereby  admitted 
Feb.  27,  1913. 

KERR  &  McCORD, 
Attorneys  for  Defendant. 

[Endorsed]:  Appeal  Bond.  Filed  in  the  U.  S. 
District  Court,  Western  Dist.  of  Washington.  Feb. 
27,  1913.  Frank  L.  Crosby,  Clerk.  By  Ed.  M.  La- 
kin,  Deputy.     [Ill] 


138      Puget  Sound  Mills  <k  Timber  Company 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  1640. 

(Circuit  Court.) 
GEORGE  W.  LOGGIE, 

Complainant, 
vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 
a  Corporation, 

Defendant. 

Order  Allowing  Appeal  of  Defendant  and  Fixing 
Amount  of  Supersedeas  Bond. 

The  defendant  having  this  date  filed  its  petition 
for  an  appeal  from  the  judgment  made  and  entered 
herein  on  the  30th  day  of  January,  1913,  to  the 
United  States  Circuit  Court  of  Appeals  for  the  9th 
Circuit,  together  with  an  assignment  of  errors,  all 
in  due  time,  and  praying  that  an  order  be  made  fix- 
ing the  amount  of  security  which  defendant  shall 
furnish  on  said  appeal,  and  that  upon  the  giving  of 
such  security  all  proceedings  in  this  Court  be  stayed, 
pending  the  determination  of  said  appeal: 

It  is  hereby  ordered,  that  an  appeal  is  hereby 
allowed  to  have  said  judgment  reviewed  in  the 
United  States  Circuit  Court  of  Appeals  for  the  9th 
Circuit;  and 

It  is  further  ordered,  that  upon  the  Puget  Sound 
Mills  &  Timber  Company,  a  corporation,  filing  with 
the  Clerk  of  this  Court  a  good  and  sufficient  bond 
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in  the  sum  of  Five  Hundred  Dollars,  to  the  effect 
that  if  the  said  defendant,  Puget  Sound  Mills  & 
Timber  Company  shall  prosecute  the  said  appeal  to 
effect  and  answer  all  damages  and  costs  if  it  fails 
to  make  its  plea  good,  then  the  said  obligation  to  be 
void:  otherwise  to  remain  in  full  force  and  effect. 
Said  bond  to  be  approved  by  the  Court,  and  all  fur- 
ther proceedings  in  this  Court,  including  the  oper- 
ation of  the  injunction,  be,  and  they  are  hereby, 
suspended  and  stayed  until  the  determination  of  the 
said  appeal  by  the  Honorable  United  States  Circuit 
Court  of  Appeals  for  the  9th     [112]     Circuit. 

Dated  at  Seattle,  Washington,  this  the  27th  day  of 
February,  1913. 

EDWARD  E.  CUSHMAN, 

Judge. 
Service   of  the   foregoing   order  allowing  appeal 
and  fixing  amount  of  supersedeas  bond  is  hereby  ac- 
cepted this  the  27th  day  of  February,  1913. 

DORR  &  BZADLEY, 
J.  W.  KIND  ALL, 
Attorneys  for  Complainant. 

[Endorsed] :  Order  Allowing  Appeal  and  Fixing 
Amount  of  Supersedeas  Bond.  Filed  in  the  U.  S. 
Dsitrict  Court,  Western  Dist.  of  Washington.  Feb. 
27,  1913.  Frank  L.  Crosby,  Clerk.  By  Ed.  M. 
Lakin,  Deputy.     [113] 
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In  the  District  fjourt  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  1640. 
(Circuit  Court.) 

GEORGE  W.  LOGGIE, 

Complainant, 

vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 

a  Corporation, 

Defendant. 

Order  Allowing  Appeal  [of  Complainant,  and  Fixing 
Amount  of  Bond]. 
Now,  on  this  day,  comes  said  complainant,  by  his 
solicitors  herein,  and  files  and  presents  to  the  Court 
his  assignment  of  errors  and  petition  for  appeal 
from  the  interlocutory  order  and  decree  heretofore 
rendered  herein,  to  the  United  States  Circuit  Court 
of  Appeals  for  the  9th  Circuit;  upon  due  considera- 
tion whereof  the  Court  doth  order  that  said  appeal 
be,  and  the  same  is  hereby,  granted  as  prayed,  and 
that  the  amount  of  the  appeal  bond  be  given  for  costs 
to  be  fixed  at  $250.00;  and  now  said  complainant  pre- 
sents such  a  bond,  conditioned  as  required  by  law, 
which  is  approved  by  the  Court  and  filed,  and  a  Cita- 
tion citing  and  admonishing  said  defendant  to  be 
and  appear  at  and  before  said  Court  of  Appeals 
within  thirty  days  from  this  date,  and  signed  by  the 
Judge;  and  it  is  further  ordered  that  the  Clerk  of 
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this  Court  make  out  and  certify  to  said  Court  of 
Appeals  a  full,  true  and  complete  transcript  of  the 
record  and  proceedings  in  this  cause. 
Dated  February  27,  1913. 

HOWARD  E.  CUSHMAN, 
Judge. 
Receipt  copy  of  within  Order  Allowing  Appeal  on 
this  the  27th  Feb..  1913. 

KERR  &  McCORD, 
Attys.  for  Deft.     [114] 

[Endorsed]:  Order  Allowing  Appeal.  Filed  in 
the  U.  S.  District  Court,  Western  Dist.  of  Washing- 
ton. Fel).  27,  1913.  Frank  L.  Crosby,  Clerk.  By 
Ed.  M.  Lakin,  Deputy.     [115] 


[Order  Extending  Time  to  February  27, 1913,  to  File 
Bill  of  Exceptions.] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  1640. 
(Circuit  Court.) 
GEORGE  W.  LOGGIE, 

Complainant, 
vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 
a  Corporation, 

Defendant. 
It  appearing  to  the  Court  that  a  stipulation  has 
been  entered  into  by  and  between  the  parties  hereto 
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extending  the  time  within  which  the  Bill  of  Excep- 
tions may  be  filed  until  the  27th  day  of  February, 
1913; 

It  is  now  by  the  Court  ordered  that  the  time  within 
which  the  Bill  of  Exceptions  in  the  above-entitled 
cause  may  be  filed  be,  and  the  same  is  hereby,  ex- 
tended up  to  and  including  the  27th  day  of  February, 
1913. 

Done  in  open  eom-t  this  27th  day  of  February,  1913. 
EDWARD  E.  CUSHMAN, 
Judge. 
0.  K. 

D.  &H. 
J.  W.  K. 

[Endorsed]:  Order.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington.  Feb.  27, 1913. 
Frank  L.  Crosby,  Clerk.  By  Ed  M.  Lakin,  Deputy. 
[116] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  1640. 

(Circuit  Court.) 

GEORGE  W.  LOGGIE, 

Complainant, 
vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 
a  Corporation, 

Defendant. 
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Order  Extending  Time  [to  March  31,  1913]  for  Fil- 
ing of  Bill  of  Exceptions. 
On  the  stipulation  of  the  solicitors  for  the  respec- 
tive parties  hereto,  and  for  the  reason  that  the 
interlocutory  order  and  decree  heretofore  entered 
herein  was  signed  by  the  undersigned  Judge  of  this 
court  in  chambers  at  a  time  when  none  of  the  solici- 
tors were  present: 

It  is  ordered  that  the  time  for  the  complainant  and 
his  solicitors  herein  to  file  Bill  of  Exceptions  herein 
on  his  appeal  from  the  said  interlocutory  order  and 
decree  be,  and  the  same  is  hereby,  extended  to  and 
including  March  31,  1913. 

Dated  this  27th  day  of  February,  1913. 

EDWARD  E.  CUSHMAN. 
0.  K. 

KERR  &  McCORD, 

Solicitors  for  Defendant. 

[Endorsed] :  Order  Extending  Time  for  Filing  Bill 
of  Exceptions.  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington.  Feb.  27,  1913. 
Frank  L.  Crosby,  Clerk.  By  Ed  M.  Lakin,  Deputy. 
[117] 
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[Complainant's  Exhibit  "B" — Notice,  Dated  Janu- 
ary 23, 1907 — George  W.  Loggie  to  Puget  Sound 
M.  &  T.  Co.] 

WHATCOM  FALLS  MILL  CO., 

BELLINGHAM,  WASHINGTON. 

Bellingham,  Wash.,  Jany.  23,  1907. 
Puget  Sound  Mills  &  Timber  Co., 

South  Bellingham,  Wash. 
Gentlemen : 

The  undersigned  having  a  Patent  No.  837,087  on  a 
Trip  and  Conveyor  for  use  behind  Planers,  or  sim- 
ilar machines,  and  which  I  understand  you  are 
using,  desires  to  notify  you  that  you  must  discon- 
tinue its  use,  unless  arrangement  is  made  with  the 
undersigned  patentee. 

Yours  very  truly, 
GEO.  W.  LOGGIE. 

[Endorsed]:  Complainant's  Exhibit  "B."  Filed 
May  20,  1909.  Peter  A.  Kimple,  Notary  Public  in 
and  for  the  State  of  Washington,  Residing  at 
Seattle.     [118] 
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[Plaintiff's  Exhibit  "A"-Drawings  and  Specifica- 
tion of  Letters  Patent  No.  837,087,  to  G.  W. 
Loggie,  Patented  November  27,  1906.] 


[Letters  Patent  of  G.  W.  Loggie,  No.  837,087- 
Patented  November  27,  1906— See  page  12.] 
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[Plaintiff's  Exhibit  "H" — Specification  of  Invention 
by  George  W.  Loggie.] 

///  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

SPECIFICATION. 

TO  ALL  WHOM  IT  MAY  CONCERN: 

Be  it  known  that  I,  George  W.  Loggie,  a  citizen  of 
the  United  States  and  a  resident  of  Bellingham  in 
the  County  of  Whatcom  and  State  of  Washington 
have  invented  certain  new  and  useful  Improvements 
in  Receiving-Trips  and  Conveyors  of  which  the  fol- 
lowing is  a  specification: 

My  invention  relates  to  an  improvement  in  Con- 
veyors for  transmitting  pieces  of  lumber  from  one 
machine  to  another  during  the  process  of  manufac- 
ture; and  also  to  an  improved  Receiving-Trip  by 
which  said  pieces  of  lumber  may  be  properly  de- 
posited on  said  conveyors. 

The  object  of  my  invention  is  three-fold:  To  re- 
duce the  amount  of  floor  space  required  in  which  to 
conduct  the  several  processes  of  manufacture.  To 
diminish  the  number  of  machines  required  for  said 
processes.  And  to  diminish  the  number  of  men  re- 
quired to  carry  forward  said  work. 

The  application  of  my  invention  to  the  manufac- 
turer of  bevel  siding  is  illustrated  in  the  accompany- 
ing two  sheets  of  drawings  in  which  similar  charac- 
ters refer  to  similar  parts  throughout  the  several 
views,     (insert  Al.)     Fig.  3  is  a  side  elevation  of 
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Pig.  1.     Fig.   1  is  an  end  elevation  of  Fig.  2,  and 
Fig.  5  is  a  side  elevation  of  Fig.  -• 

In  Pig's  1  and  :;.  A  and  B  are  portions  of  the  rear 
ends  of  the  two  wood  planers.  (Sept.  4,  '06,  per  A.) 
[123] 

Projecting  longitudinally  from  the  rear  of  each  of 
these  planers  is  a  receiving-trip  which  receives  each 
finished  board  as  it  comes  from  the  planer  and  re- 
tains it  until  it  has  passed  entirely  beyond  the 
planer  bed-plate  when  it  is  allowed  to  drop.  Be- 
neath these  trips  are  a  number  of  pulleys  which 
move  a  series  of  belts  transversely  behind  the 
planers  forming  a  lateral  conveyor.  On  this  con- 
veyor the  boards  fall  from  the  trips,  and  are  trans- 
ferred by  it  to  a  receptacle  lying  parallel  with,  to 
the  rear,  and  to  one  side  of  said  planers. 

The  combination  of  a  battery  of  planers  or  similar 
woodworking  machines;  a  receiving-trip  extending 
longitudinally  from  the  rear  of  each  of  said  ma- 
chines ;  a  lateral  conveyor  located  at  the  rear  of  said 
machines  and  beneath  said  trips;  a  receptacle  at  the 
delivery  end  of  said  conveyor;  a  machine,  or  ma- 
chines to  complete  the  second  stage  in  the  process 
of  manufacture  located  near  one  end  of  said  recep- 
tacle and  in  file  line  with  said  battery  of  planers ;  a 
machine,  or  machines,  to  complete  the  third  stage  in 
the  process  of  manufacture  located  by  the  said  of 
said  last-named  machines  and  in  file  line  with 
said  battery  of  planers;  and  a  longitudinal  conveyor 
the  receiving  end  of  which  is  located  alongside  of 
and  below  said  last-mentioned  machine,  or  between 
said  last-mentioned  machines,  and  the  delivery  end 
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of  which  is  located  above  a  table. 

The  combination  with  a  planer  of  a  receiving-trip, 
which  is  designed  to  receive  the  stuff  as  it  comes 
from  a  wood  planer,  the  bed  of  which  planer  has  a 
channel  composed  of  a  bottom  and  side  guides;  the 
receiving-trip  comprising  a  top  guide  attached  to 
one  of  said  planer-bed  side  guides  and  extending 
over  said  channel  bottom;  two  deep  side  guides 
registering  with  the  side  guides  on  said  planer-bed; 
and  a  narrow,  bottom  guide  or  ledge  attached 
[124]  to  one  of  said  deep  side  guides  and  register- 
ing with  said  channel  bottom. 

The  combination  with  a  planer  of  a  receiving- 
trip,  which  is  designed  to  receive  the  stuff  as  it 
comes  from  a  wood  planer,  the  bed  of  which  planer 
has  a  channel  composed  of  a  bottom  and  two  side 
guides;  the  receiving-trip  comprising  a  top  guide  at- 
tached to  one  of  said  planer-bed  side  guides  and 
extending  over  said  channel  bottom;  two  deep  side 
guides  registering  with  the  side  guides  on  said 
planer-bed;  a  narrow  bottom  guide  or  ledge  at- 
tached to  one  of  said  side  guides  and  registering 
with  said  channel  bottom;  slotted  spreaders  at- 
tached to  said  deep  side  guides;  and  supporting 
hangers  also  attached  to  said  deep    side  guides. 

In  a  transverse  conveyor  the  combination  of  hori- 
zontal parallel  shafts;  suitable  bearings  and  sup- 
ports for  said  shafts;  suitable  means  for  supplying 
a  torsional  effort  to  one  of  said  shafts;  a  number 
of  wheels  fixed  to  each  of  said  shafts,  said  wheels 
arc  regularly  spaced  and  so  placed  that  one  wheel 
on  each  shaft  is  in  line  with  a  wheel  on  each  of  the 
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other  of  said  shafts  forming  a  Bet;  a  belt,  chain  or 
similar  vehicle  on  each  of  said  sets  of  wheels;  a  sup- 
porting hoard  beneath  the  upper  part  of  each  of  said 
vehicles;  and  licit  guards  at  the  delivery  end  of  said 
conveyor; 

In  a  transverse  conveyor  the  combination  of  hori- 
zontal, parallel  shafts;  suitable  bearings  and  sup- 
ports for  said  shafts;  suitable  means  for  supplying 
a  torsional  effort  to  one  of  said  shafts;  a  number  of 
wheels  fixed  to  each  of  said  shafts,  said  wheels  are 
regularly  spaced  and  so  placed  that  one  wheel  on 
each  shaft  is  in  line  with  one  wheel  on  each  of  the 
other  of  said  shafts  forming  a  set;  a  belt,  chain  or 
similar  vehicle  on  each  of  said  sets  of  wheels;  a 
supporting  board  beneath  the  [125]  upper  part 
of  each  of  said  vehicles;  belt  guards  at  the  delivery 
end  of  said  conveyor;  and  a  receptacle  at  said  de- 
livery end. 

In  a  transverse  conveyor  the  combination  of  two 
parallel  horizontal  shafts;  bearings  for  the  same;  a 
supporting  frame  to  which  said  bearings  are  at- 
tached; a  number  of  wheels  attached  to  said  shafts, 
said  wheels  being  regularly  spaced  so  that  each 
wheel  on  one  shaft  may  pair  with  a  wheel  on  the 
other  shaft;  a  belt,  chain,  or  similar  vehicle  over 
each  of  said  pairs  of  wheels;  a  supporting  board  be- 
neath the  upper  side  of  each  of  said  vehicles;  slats 
between  each  of  said  supporting  boards;  a  frame 
work  below  said  supporting  boards  and  said  slats  to 
which  they  are  attached;  belt  guards,  as  described, 
properly  secured  at  the  delivery  end  of  said  con- 
veyor; a  space,  platform  or  receptacle  at  said  de- 
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livery  end;  a  driving  pulley  fixed  on  one  of  said 
shafts,  and  a  driving  pulley  fixed  on  one  of  said 
shafts;  and  a  driving  belt  on  the  said  pulley. 

In  a  longitudinal  conveyor  the  combination  of  two 
horizontal  shafts;  bearings  and  supports  for  the 
same;  a  wheel  on  each  shaft  and  fixed  to  the  same;  a 
belt,  chain  or  similar  vehicle  on  said  wheels;  a  sup- 
porting board  beneath  the  upper  side  of  said  vehicle; 
deep  side-guides  attached  to  said  supporting  board 
and  extending  above  the  upper  side  of  said  vehicle ; 
an  inclined  apron  at  the  receiving  end  of  said  con- 
veyor one  end  of  which  is  attached  between  said  side 
guides;  and  a  driving  pulley  on  one  of  said  shafts 
with  a  driving  belt  on  the  same. 

In  a  longitudinal  conveyor  the  combination  of  two 
horizontal  shafts;  bearings  and  supports  for  the 
same;  a  wheel  on  each  shaft  and  fixed  to  the  same; 
a  belt,  chain  or  similar  vehicle  on  said  wheels;  a  sup- 
porting board  beneath  the  upper  side  of  said  vehicle; 
deep  side-guides  attached  to  said  supporting  [126] 
board  and  extending  above  the  upper  side  of  said 
vehicle;  an  inclined  apron  at  the  receiving  end  of 
said  conveyor  one  end  of  which  is  attached  between 
said  side  guides;  a  driving  pulley  on  one  of  said 
shafts  with  a  driving  belt  on  the  same;  and  an  in- 
clined table  below  the  delivery  end  of  said  conveyor. 

The  combination  with  a  planer  of  the  receiving- 
trip,  which  is  designed  to  receive  the  stuff  as  it 
comes  from  a  wood  planer,  the  bed  of  which  planer 
ha®  a  channel  composed  of  a  bottom  and  two  side 
guides;  the  receiving-trip  comprising  a  top  guide  at- 
tached to  one  of  said  planer-bed  side  guides  and  ex- 
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tending  over  said  channel  bottom;  two  deep  side 
guides  registering  with  the  aide  guides  on  said  planer 
bod:  a  narrow  bottom  guide  <>r  ledge  attached  to  one 
of  said  side  guides  and  registering  with  said  channel 
bottom;  slotted  spreaders  attached  t<>  said  deep  side 
guides;  and  supporting  hangers  also  attached  to 
said  deep  side  guides,  one  set  of  said  hangers  is  at- 
tached over  head  in  a  binge  joint  parallel  with  said 
cnides  and  the  other  set  is  rigidly  attached  over 
head. 

[Endorsed]:  The  foregoing  is  a  part  of  Plaintiff's 
Exhibit  "H"  filed  June  27,  1910,  being  pages  one, 
two,  ten,  eleven  and  twelve  and  thirteen.     [127] 

[Communication,  Dated  August  14,  1906,  from  Ex- 
aminer to  G.  W.  Loggie.] 

DEPARTMENT  OF  THE  INTERIOR. 

UNITED  STATES  PATENT  OFFICE, 

WASHINGTON,  D.  C. 

C.  T.  N. 
Aug.  14,  1906. 
MAILED  "       "     " 

George  W.  Loggie, 

Care  David  E.  Lain, 

Bellingham,  Whatcom  Co., 
Washington. 
PLEASE  FIND  BELOW  A  COMMUNICATION 
FROM  THE  EXAMINER,  IN  CHARGE  OF 
YOUR  APPLICATON  for  patent  for  Receiv- 
ing Trips  and  Conveyors,  filed  June  16, 1906,  No. 
322,112. 

F.  I.  ALLEN, 
Commissioner  of  Patents. 
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The  brief  description  of  figures  1  and  2  on  page  2 
is  insufficient,  both  of  the  plan  views  should  be  more 
clearly  described. 

The  part  C  of  figure  1  does  not  indicate  a  "re-saw" 
as  stated  and  to  so  describe  it  is  misleading  and  inac- 
curate. If  a  sawing  mechanism  is  located  at  this 
point  it  should  be  properly  shown. 

On  page  8,  line  5  it  is  not  understood  what  is  meant 
by  "house  trim." 

This  application  presents  two  distinct  matters  of 
invention,  claims  8,  9, 10,  11  and  12  being  to  a  specific 
construction  of  conveyor  and  the  remaining  claims 
being  to  the  combination  of  a  so-called  receiving  trip 
with  a  planer  or  a  series  of  planers. 

Conveyors  have  acquired  a  distinct  status  in  the 
arts  and  industries  and  in  the  Office  classification 
from  planers  or  any  arrangement  of  planers  or  wood- 
working machinery.  Applicant  is  therefore  re- 
quired to  elect  between  the  matter  of  claims  8  to  12 
and  all  the  remaining  claims  and  to  confine  the  appli- 
cation to  a  single  invention. 

Claims  6,  7  and  13  are  had  in  form,  beginning  with 
the  phrase  "In  a  receiving-trip "  and  then  defining  a 
matter  of  planing  construction  which  is  certainly  not 
in  the  receiving-trip  and  also  merely  referring  to  the 
specific  form  of  planer  bed  and  channel  and  merely 
inferentially  including  it  without  positively  includ- 
ing it.     [128] 

This  could  be  remedied  by  canceling  "In"  in  line 
1  of  claims  6,  7  and  13  and  substituting  the  combina- 
tion with  a  planer  of  and  substituting  for  "combina- 
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tion  df"  line  3  <>t'  claim  6,  and  lines  :'»  and  I  of  claims 
7  and  13  the  worcfe  iyriving-trip  comprising. 

B.  N.  MORRIS. 
WARD.  Examiner  Division  29.     [129] 

[Letter,  Dated  August  27,  1906— G.  W.  Loggie  to 
Commissioner  of  Patents.] 

Serial  No.  322,112— Paper  No.  2 
MAIL  ROOM 
SEP.  4,  1906. 
U.  S.  PATENT  OFFICE. 

U.  S.  PATENT  OFFICE, 
Sep.  6, 1906 
DIVISION  XXIX. 
Bellingliani,  Wash.,  Aug.  27,  1906. 
Hon.  Commissioner  of  Patents, 

Washington,  D.  C. 
Dear  Sir: — 

In  the  matter  of  my  application  for  a  patent  for 
Receiving  Trips  and  Conveyor®  filed  June  16,  1906 
No.  322,112  and  in  reply  to  Office  letter  dated  Aug. 
14,  1906  Petitioner  submits  the  following: 

Page.  2,  line  19  after  "planers"  add 
These  machines  stand  parallel  with  their  rear  ends 
in  the  same  line. 

Petitioner  believes  this  amplification  sufficient  for 
this  part  of  the  specification  as  the  parts  of  these 
machines  directly  connected  with  my  improvement 
are  more  particularly  described  on  p.  3  of  specifica- 
tion, lines  14-20. 

Enclosed  please  find  a  photographic  copy  of  sheet 
1  of  drawings  to  be  held  by  the   Commissioner  of 


154      Puget  Sound  Mills  d  Timber  Company 

Patents  while  the  drawing  of  re-saw  C  is  amplified. 
Will  the  Hon.  Commissions r  please  return  said  sheet 
of  drawings  to  petitioner  for  this  purpose  % 

"House  trim"  is  a  technical  designation  for  inter- 
ior house  finishing  material,  but  as  it  may  be  some- 
what local,  will  the  Examiner  make  the  following 
amendment:  Page  8  line  4  omit  "finishing"  Line  5 
omit  "manufacturing",  "house  trim  and  similar 
material."  Line  5  put  word  finishing  before 
' '  lumber. ' ' 

Examiner  rules  that  this  application  presents  two 
distinct  matters  of  invention  and  requires  applicant 
to  divide  the  claims.  Applicant  respectfully  holds, 
while  the  several  parts  of  the  improvement  may  be 
considered  as  being  distinct  in  some  sense,  yet  they 
[130]  are  so  allied  and  interdependent  as  to  com- 
prise but  one  complete  invention.  In  practice  one  re- 
saw  will  cut  the  output  of  three  planers.  The  func- 
tion of  the  "reeeiviug-trip"  is  to  retain  a  board  as  it 
comes  from  the  planer  in  a  horizontal  position  until 
it  is  entirely  free  of  the  planer  and  then  drop  it  from 
said  horizontal  position  on  to  the  transverse  conveyor 
beneath.  The  function  of  the  conveyor  is  to  trans- 
port the  boards  from  a  battery  of  such  trips  laterally 
and  deposit  them  in  a  position  in  line  with  and  in 
front  of  the  re-saw.  It  is  important  that  the  boards 
when  deposited  in  front  of  the  re-saw  may  register 
at  the  ends  neaiest  said  re-saw  in  order  that  the  man 
serving  this  machine  may  not  be  obliged  to  change 
his  position  on  the  floor  and  thus  be  free  to  devote 
his  whole  attention  to  feeding  the  machine.     N'ow  if 
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an  ordinary  trip  were  used  to  serve  the  boards  to  the 
conveyor,  the  distant  ends  of  the  boards  would  first 
cdino  in  contact  with  the  conveyor  and  the  stuff  would 
then  he  caused  to  occupy  an  oblique  position  on  said 
conveyor  and  be  delivered  by  the  same  in  an  irregu- 
lar and  confused  heap,  thus  Sailing  to  accomplish  one 
of  the  important  objects  of  this  improvement. 
Therefore,  the  conveyor  would  be  practically  useless 
without  a  trip  substantially  as  described.  Further- 
more, the  trip  as  herein  described  has  no  great  ad- 
vantage over  the  ordinary  and  well  known  forms  of 
this  device  except  for  delivering  planed  stuff  to  a 
conveyor  substantially  as  described. 

The  longitudinal  conveyor  also  is  an  important 
and  allied  part  of  the  invention  as  it  mechanically  de- 
livers the  stuff  as  finished  by  the  trimmers  to  the 
grading  table  with  near  ends  registering. 

Therefore,  the  several  distinct  parts  of  this  inven- 
tion are  dependent  upon  each  other  and  united  con- 
tribute to  produce  a  [131]  single  result,  which  is 
the  conveying  in  a  near  and  regular  manner  of  the 
output  of  a  battery  of  wood  planers  to  and  from  the 
several  finishing  machines  and  finally  delivering 
them  in  regular  order  on  a  grading  table.  The  im- 
provement is  a  unit,  in  conception,  installation  and 
use,  and  applicant  urges  that  it  is  well  within  the  last 
clause  of  Rule  41,  and  respectfully  requests  that  the 
Examiner  reconsider  his  order  for  a  division. 

If  the  Office  classification  of  conveyors  is  such  as 
to  leave  no  room  for  such  a  combination  as  described 
and  named,  possibly  the  Examiner  may  suggest  a 
change  of  name  which  may  bring  the  improvement 
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sufficiently  within  the  Office  classification  and  thus 
avoid  the  necessity  of  subjecting  applicant  to  the 
hardship  of  dividing  what  is  substantially  a  unit. 

Claim  6,  line  1,  cancel  "In"  and  substitute, 
The  Combination  with  a  planer  of.  Line  3  and  1  can- 
cel, "the  combination  of"  and  substitute  the  semi- 
colon and  words;  the  receiving-trip  comprising. 

Claim  7,  line  1,  cancel  "In"  and  substitute,  The 
combination  with  a  planer  of.  Lines  3  and  4  cancel, 
"the  combination  of"  and  substitute  the  semicolon 
and  words;  the  receiving-trip  comprising. 

Claim  13,  line  1,  cancel  "In"  and  substitute  The 
combination  with  a  planer  of.  Line  3  and  4  cancel 
"the  combination  of"  and  substitute  the  semicolon 
and  words  ;  the  receiving-trip  comprising. 

Claim  10,  line  10,  after  "attached"  cancel  the  coma 
and  substitute  a  semicolon. 

Yours  Respectfully, 

GEO.  W.  LOGGIE, 
By  his  attorney, 
DAVID  E.  LAIN.     [132] 


rs.  Qeorge  W.  Loggie.  157 

[Communication,  Dated  September  14,  1906,  from 

Examiner  to  G.  W.  Loggie.] 

DEPARTMENT  OF  THE  INTERIOR. 

UNITED  STATES  PATENT  OFFICE. 

WASHINGTON,  D.  C, 

C.  T.  N. 
Sept.  14,  1906. 
MAILED  "       "       " 

George  W.  Loggie, 

Care  David  E.  Lain, 

Bellingham,  Whatcom  Co., 
Washington. 
PLEASE  FIND  BELOW  A  COMMUNICATION 
FROM  THE  EXAMINER  IN  CHARGE  OF 
YOUR  APPLICATION,  for  patent  for  Receiv- 
ing Trips  and  Conveyors,  filed  June  16, 1906,  No. 
322,112. 

F.  I.  ALLEN, 
Commissioner  of  Patents. 
In  response  to  the  amendment  of  Sept.  4,  1906 : — 
Previous  criticism  of  the  description  of  Figures 
1  and  2  is  repeated. 

It  is  thought  that  figures  1  and  2  should  be  de- 
scribed as  follows :  Figures  1  and  2  taken  together 
represent  in  plan  view  an  arrangement  of  machines 
embodying  my  invention. 

Merely  supplying  a  blue  print,  while  a  proper  step 
in  preparation  for  further  showing  of  the  resaw  C, 
does  not  in  itself  meet  the  requirement  for  further 
illustration.  The  drawing  can  not  be  returned  for 
this  purpose  but  applicant  should  furnish  a  sketch  of 
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the  proposed  changes  for  the  approval  of  the  Exam- 
iner and  then   have  the  Office  make  the  changes  if 
satisfactory. 

As  to  claims  8,  9,  10,  11,  and  12  the  previous  re- 
quirement as  to  division  must  be  repeated.  These 
claims  are  purely  for  a  conveyor.  If  applicant  has 
made  an  invention  of  a  conveyor,  which  so  far  as 
defined  in  these  claims  is  clearly  capable  of  use  in 
other  relations  than  those  specified  in  the  other 
claims,  this  is  clearly  a  distinct  invention  from  the 
matter  of  the  other  claims  and  can  only  be  made  the 
subject  of  a  separate  patent.  The  remaining  claims 
involve  improvements  in  wood  working  machines  to 
which  the  detail  character  of  the  conveyor  is  utterly 
immaterial.  Claims  for  the  conveyor  per  se  are 
obviously  out  of  place  with  claims  for  wood  working 
machine  arrangements.     [133] 

It  may  be  remarked  that  while  the  Examiner  is  not 
an  expert  in  and  has  not  at  hand  full  information 
concerning  the  conveyor  art  he  believes  there  is  noth- 
ing patentable  per  se  in  the  construction  of  the  con- 
veyor and  as  the  construction  in  detail  of  the  con- 
veyor does  not  affect  the  combination  presented  in 
applicant's  structure  and  covered  in  the  other  claims 
it  is  not  seen  how  the  claims  could  be  redrawn  so  as 
to  be  included  in  the  same  application  with  the  other 
claims. 

This  being  a  repetition  of  the  requirement  of  divi- 
sion, appeal  therefrom  now  lies. 

B.  N.  MORRIS, 
Examiner  Division  29.     [134] 
WARD. 
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[Letter,  Dated  September  22, 190&— G.  W.  Loggie  to 
Commissioner  of  Patents.] 

Serial  No.  322,112— Paper  No.  4. 

A 
MAIL  ROOM 
SEP.  28,  1906. 
U.  S.  PATENT  OFFICE. 

U.  S.  PATENT  OFFICE, 
Oct.  10,  1906. 
DIVISION  XXIX. 
Bellingham,  Wash.  September  22-1906. 
Hon.  Commissioner  of  Patents, 

Washington,  D.  C, 
Dear  Sir: — 

In  the  matter  of  the  application  of  Geo.  W.  Loggie 
for  a  patent  for  an  improvement  in  receiving  Trips 
and  Conveyors  files  June  16th,  1906  Serial  No. 
322112,  and  in  reply  to  Office  letter  dated  September 
14th,  1906,  applicant  requests  the  following: 

Strike  out  the  amendments  authorized  in  my  letter 
of  August  27th,  1906  to  page  2,  line  19  of  specifica- 
tion, and  add   the  following:   Figs.  1  and  2 
Al.   :  taken  together  represent  in  plan  view  an  ar- 
rangement of  machines  embodying  my  inven- 
tion. 
Enclosed  herewith   I  hand  you  sketeh  showing  a 
desired  amplification  of  a  portion  of  Fig.  1  of  the 
drawings    in    this    applieation.     If    the    suggested 
amendments  to  the   drawing  meets  with  approval, 
kindly  have  the  addition  made  to  my  original  draw- 
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ing,  inform  me  of  the  expense  of  same,  and  I  will 

l-emit  at  once. 

Strike  out  Claims  8,  9,  10, 11  and  12  and  renumber 
Claim  13  to  be:  Claim  No.  8. 

Applicant's  request  for  the  reversal  of  Examiner's 
ruling  in  the  matter  of  a  division  is  withdrawn. 
Yours  respectfully, 

GEO.  W.  LOGGIE. 
By  his  attorney, 
DAVID  E.  LAIN.     [135] 


vs.  (>'<  orgi  II'.  Loggu  .  161 


[Defendant's  Exhibit  No.  6 — Drawings  and  Specifi- 
cation of  Letters  Patent  No.  721,006,  Dated 
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THOMAS  J.  BRAY,  JR.,  OF  PITTSBURG,  PENNSYLVANIA. 
TUBE-HANDLING  APPARATUS. 


SPECIFICATION  forming  part  of  Letters  Patent  No.  721,006,  dated  February  17, 1903. 

Application  filed  September  2, 1902.    Serial  No.  121,815.    (No  model.) 


To  all  whom  it  mtry  concern: 

Be  it  known  that  I,  Thomas  J.  Bray,  Jr,, 
of  Pittsburg,  in  the  count}'  of  Allegheny  and 
State  of  Pennsylvania,  have  invented  a  new 

;  and  -useful  Tube -Handling  Apparatus,  of 
which  the  following  is  a  full,  clear,  and  exact 
description,  reference  being  had  to  the  accom- 
panying drawings,  forming  part  of  this  speci- 
fication, in  which — 

»  Figure  1  is  a  top  plan  view  showing  my  im- 
proved transfer  apparatus  in  the  form  Shown 
in  Fig.  4  in  connection  with  a  set  of  welding- 
rolls.     Fig.  2  is  a  detail  plan  view  showing 

i  one  form  of  the  troughs  and  transfer  mech- 

5  anism.  Fig.  3  is  an  end  elevation  of  Fig.  2. 
Figs.  4  and  5  are  end  elevations  showing 
modifications  of  ruyinverrtion. 

My  invention  relates  to  the  transferring  of 
welded  tubes  or  pipes  to  the  rollers  leading  to 

b  the  sizing-rolls  or  the  returning  of  the  same 

for  reworking;  and  it  is  especially  designed 

for  use  in  connection  with  a  furnace  having 

two  or  more  sets  of  welding-rolls. 

The  object  of  the  invention  is  to  provide  an 

5  improved  transfer  mechanism  by  which  a 
welded  tube  may  be  transferred  to  the  sizing- 
rolls  without  interfering  with  the  rod  carry- 
ing the  welding-ball  for  the  other  set  of  weld- 
ing-rolls or  the  operation  of  the  other  set  of 

9  rolls,  and,  further,  to  provide  means  for  re- 
turning second  runs  by  passing  them  beneath 
the  transfer  mechanism. 

In  the  drawings,  2  2  and  3  3  represent  two 
pairs  of  welding-rolls  located  side  by  side  and 

5  staggered  relatively  to  each  other  in  front  of 
the  furnace-opening.  In  front  of  these  weld- 
ing-rolls I  provide  a  transfer  apparatus,  com- 
prising, as  shown  in  Fig.  3,  troughs  4  5  for 
receiving  the  welded  tube  from  the  welding- 

>  rolls.  These  troughs  have  arms  4'  5'  keyed  to 
rock-shafts  6  6,  which  are  adapted  to  be  rocked 
by  suitable  systems  of  levers  7  7,  actuated  by 
hand  or  any  suitable  motor,  so  as  to  raise  the 
troughs  from  their  normal  receiving  position 

;  (shown  in  full  lines  in  Fig.  3)  to  their  dis- 
charging position.  (Shown  by  dotted  lines.) 
An  inclined  skid  8  or  any  other  suitable  trans- 
fer device  extends  from  beneath  the  trough 
4  5  to  a  roller-table  9  in  line  with  the  sizing- 

>  rolls  10.    ■ 

In  using  the  apparatus  the  tubes  are  passed 


through  the  rolls  2  2  and  3  3  over  welding 
balls  and  rods.     In  Fig.  1  I  show  such  weld- 
ing-ball 11  and  rod  12  in  connection  with  the 
rolls  2  2,  the  rod  12  being  supported  at  the  55 
front  end  by  a  usual  swinging  catch  13.     The 
rods  are  drawn  from  the  tubes  by  suitable 
means — for  example,  by  frictional  rolls  14 — 
and  to  transfer  the  tube  from  the  trough  the 
rock-shaft  is  operated  by  the  levers  7  and  60 
carries  the  trough  to  the  elevated  position, 
(shown  in  Fig.  3,)  whereupon  the  tube  rolls 
from  the  trough  down  upon  the  skid  or  table 
8  and  is  delivered  thereby  to  the  table  of  the 
sizing-rolls.     The   skid  8,  which   acts  as   a  65 
transfer  device,  may  be  pivoted  at  8',  and  if 
the  tube  dropped  thereon  is  found  to  be  de- 
fective the  skid  may  be  reversed,  by  tilting  it 
into  the  position  shown  by  dotted  lines  in 
Fig.  3  and  the  pipe  delivered  to  the  right  to  70 
be  reworked. 

The  tubes  delivered  from  the  trough  5  pass 
under  the  companion  trough  4.  It  will  be 
seen  that  the  transfer  mechanism  does  not 
extend  over  the  troughs,  and  both  transfer  75 
mechanisms  can  be  moved  at  once,  as  neither 
can  interfere  with  the  operation  of  the  other. 
The  welding-rolls  may  therefore  be  used  si- 
multaneously, if  desired,  and  this  important 
advantage  results  from  the  fact  that  the  tubes  80 
are  delivered  from  one  transfer- trough  be- 
neath and  not  above  the  other  trough. 

Iu  Fig.  4  I  show  a  modification  of  my  in- 
vention in  which  the  troughs  4  5  are  station- 
ary, but  are  slotted  or  interrupted  tran3-  85 
versely  at  intervals  in  their  length,  and  in  the 
spaces  or  pockets  so  formed  there  are  trans- 
fer-arms 15  15,  which  are  keyed  to  the  rock- 
shafts  0  6  and  are  operated  by  a  lever  niech- 
auism  7,  as  above1  explained.  In  this  case  90 
the  tubes  are  delivered  by  raising  the  trans- 
fer-arms 15,  with  the  same  result  as  in  Figs. 
2  and  3,  where  the  troughs  themselves  are 
raised. 

In  Fig.  5  I  show  another  modification  which  95 
operates  in  the  same  way  as  shown  in  Figs. 
2  and  3,  except  that  the  trough  5  moves  down- 
wardly in  delivering  the  tubes  to  the  skid, 
and  it  thus  delivers  t.hr  tube  tit  the  left  of  the 
shaft  C  instead  of  the  right,  as  in  Figs.  2  and  3.   100 

Other  modifications  of  my  invention  may 
be  made  by  the  skilled  mechanic,  the  essen- 
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tial  being  that  the  transfer  mechanism  be 
constructed  to  deliver  the  tubes  from  one 
multiple  trough  under  the  other  trough  or 
troughs  for  the  purpose  of  preventing  inter* 
5  ference  of  one  tube  with  the  other. 
I  claim — 

1.  Tube-welding  apparatus,  com  prising  sets 
of  welding-rolls,  receiving-troughs  therefor, 
and  transfer  mechanism  constructed  to  de- 

io  liver  the  tubes  from  one  of  the  troughs  later- 
ally under  an  adjacent  trough;  substantially 
as  described. 

2.  Tube-welding  apparatus, comprising  sets 
of  welding-rolls,  receiving-troughs  therefor, 

IS  and  transfer  mechanism  constructed  to  de- 
liver the  tubes  from  one  of  the  troughs  later- 
ally under  an  adjacent  trough,  and  a  transfer 


device  leading  transversely  under  the  sa 
adjacent  trough;  substantially  as  describe 

3.  Tube-weldingapparatus.coinprisiugse  i 
of  welding-rolls,  receiving -troughs  therefc 
and  transfer  mechanism  constructed  to  <1 
liver  the  tubes  from  one  of  the  troughs  laU 
ally  under  an  adjacent  trough,  and  a  transf 
device  leading  transversely  under  the  sa  i 
adjacent  trough,  said  transfer  device  beii 
reversible  to  deliver  defective  tubes  in  theo 
posite  direction ;  substantially  as  described 

In  testimony  whereof  I  have  hereunto  s  t 
my  hand. 

THOS.  J.  BRAY,  Jr.1 

Witnesses: 

Thomas  W.  Bakewell, 
Geo.  B.  Bleming. 


[Endorsed] :  Dfts.  Ex.  6. 
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STRAIGHTENING-TROUGH  AND  DELIVERY-GUIDE  TO  COOLING-TABLES. 


SPECIFICATION  forming  part  of  Letters  Patent  No.  685,465,  dated  October  29,  1901. 

A pplloat Ion  filed  December  20,  1800.    Serial  No.  40,470.    (Ho  model.) 


To  all  whom  it  may  concern: 

Be  it  known  that  I,  Peter  Boyd,  a  resident 
of  Pittsburg,  in  the  county  of  Allegheny  and 
State  of  Pennsylvania,  have  invented  a  new 
and  useful  Improvement  in  Straightening- 
Troughsaud  Delivery-Guides  to  Cooling-Ta- 
bles ;  and  I  do  hereby  declare  the  following  to 
be  a  full,  clear,  and  exact  description  thereof. 

My  invention  relates  to  a  trough  for  receiv- 
ing pipes  and  bars  from  the  sizing- rolls  and 
a  guide  for  delivering  the  pipes  or  bars  from 
said  trough  to  the  cooling-table,  aud  has  for 
its  object  devices  of  the  character  specified, 
i  whereby  the  pipes  or  bars  will  be  straightened 
by  the  trough  as  they  are  received  from  the 
sizing-rolls  and  be  automatically  delivered  to 
the  cooling-table,  so  that  they  cannot  again 
become  bent,  thereby  dispensing  with  theiise 
of  cross-rolls  or  other  straightening  devices. 
|  In  the  manufacture  of  pipes  and  tubes  as 
heretofore  practiced  the  pipe  or  tube  after 
beiDg  welded  was  passed  through  the  sizing- 
rolls  and  thence  to  a  pair  of  cross-rolls  for 
straightening  the  same,  after  which  it  was 
delivered  to  a  cooling-table.  The  ordinary 
cooling-table  comprises  a  series  of  slides  ar- 
ranged in  an  inclined  direction  and  a  series 
of  chains  provided  with  .projections,  said 
chains  passing  over  suitably-driven  sprocket- 
wheels  at  the  upper  and  lower  ends  of  the 
slides.  The  pipes  rest  on  the  slides,  and  the 
projections  on  the  chains  carry  the  pipes  or 
tubes  up  the  inclined  slides  and  deposit  them 
in  a  car  or  other  suitable  device  at  the  upper 
end.  In  passing  up  the  inclined  slides  the 
tnbes  or  pipes  are  constantly  rotated  in  order 
that  they  may  cool  uniformly  and  also  to  pre- 
vent their  bending  while  cooling.  With  the 
mechanism  heretofore  in  use  it  frequently 
happened  that  one  end  of  the  pipe  was  deliv- 
ered to  the  cooling-table  in  advance  of  the 
other  end,  and  inasmuch  as  the  projections 
on  the  various  chains  of  the  cooling-table  are 
all  in  line  one  end  of  the  pipe  was  liable  to 
fall  in  front  of  a  projection  on  one  of  the 
chains,  while  the  other  end  of  the  pipe  would 
fall  behind  the  corresponding  projection  on 
another  of  the  chains,  so  that  the  pipe  was 
bent  and  carried  in  this  manner  up  the  in- 
clined cooling-table.  This  necessitated  the 
employment  of  boys  to  lift  the  ends  of  the 


pipes  and  deposit  them  in  front  of  the  proper 
projections  on  the  chains;  but  after  a  pipe 
has  once  been  bent  by  being  improperly  de- 
livered to  the  cooling- table  it  cannot  be  55 
straightened  by  this  expedieut,but  it  has  been 
found  necessary  to  straighten  the  pipe  by 
suitable  straightening  means  as  soon  as  it 
becomes  cool  enough  to  handle. 

It  is  the  object  of  my  invention  to  dispense  60 
with  the  cross  or  other  straightening  rolls  and 
provide  a  trough  whereby  the  pipe  or  tube  is 
received  from  the  sizing-rolls  and  straight- 
ened and  also  provide  means  whereby  the 
pipe  is  delivered  from  the  trough  to  the  cool-  65 
ing-table  automatically  and  in  such  a  man- 
ner that  one  end  thereof  cannot  fall  on  the 
chains  iu  advance  of  the  other  end,  thereby 
preventing  the  pipe  from  becoming  bent. 

To  this  end  my  invention  comprises  a  closed  70 
trough  for  receiving  the  tube  from  the  sizing- 
rolls,  said  trough  being  of  a  size  internally 
but  slightly  larger  than  the  pipe  or  tube,  so 
that  the  latter  will  be  straightened  as  it  passes 
into  the  trough,  said  trough  being  so  con-  75 
structed  that  it  can  be  readily  opened  to  dis- 
charge the  pipe  therefrom.     In  connection 
with  this  trough  I  use  a  fixed  guide  and  a 
pivoted  guide  which  automatically  delivers 
the  pipe  from  the  trough  to  the  cooling-table  80 
in  such  a  manner  as  to  prevent  one  end  fall- 
ing on  the  chains  in  advance  of  the  other  end. 

In  the  accompanying  drawings,  Figure  1  is 
a  plan  view  of  the  cooling-table  and  my  im- 
proved straightening- trough. ,  Fig.  2  is  an  85 
end  view  of  the  same.  Fig.  3  is  a  front  view 
of  the  cooling-table  and  trough.  Fig.  4  is  a 
detail  view  showing  the  trough  in  its  re- 
tracted position.  Fig.  5  is  a  detail  end  view 
showing  the  manner  of  discharging  the  pipe  90 
from  the  trough.  Fig.  6  is  a  longitudinal 
section  of  the  front  end  of  the  trough.  Fig. 
7  is  a  detail  of  the  upper  end  of  the  rocker- 
arm.  Fig.  8  is  an  end  view  of  a  portion  of 
the  cooling-table  and  my  improved  guides.  95 
Fig.  9  is  a  similar  view  with  the  chain  and 
pivoted  guide  in  another  position.  Fig.  10  is 
a  similar  view  showing  a  pipe  upon  the  piv- 
oted guide,  and  Fig.  11  is  a  plan  view  of  one 
of  the  guides  and  chains.  100 

The  cooling-table  comprises  the  slides  1  1, 
which  are  mounted  on  the  rails  2  3,  secured 
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to  the  standards  4  5,  the  standards  4  being 
higher  than  the  standards  5,  so  that  the  slides 
1  are  in  an  inclined  position.  In  the  stand- 
ards 4  is  mounted  the  shaft  6,  and  in  the 
5  standards  5  is  mounted  a  similar  shaft  7. 
On  these  shafts  are  secured  sprocket-wheels 
8  8,  over  which  run  the  chains  9,  the  latter 
haVtngtheir  upper  reaches  lying  on  the  upper 
surfaceof  the  slides  11.    The  shaft  6  is  driven 

lo  by  a  suitable  motor  or  engine  and  can  have 
two  rates  of  motion  imparted  to  it  by  means 
of  the  clutch  10.  To  the  sides  of  the  slides 
1  are  secured  guides  11,  which  project  above 
the  upper  face  of  the  slides  a  distance  sub- 

15  stantially  equal  to  the  thickness  of  the  chains 
9,  and  the  pipes  or  bars  in  passing  up  the 
cooling-table  roll  on  the  faces  of  the  guides 
11.  '  The  chains  are  provided  at  intervals 
with  projections  12  for  engaging  the  pipes  or 

20  bars  and  carry  the  same  up  the  cooling-table, 
the  projections  on  the  various  chains  being 
in  line  with  each  other.  Between  the  slides 
1  the  table  is  provided  with  additional  guides 
13,  which  are  sectored  to  the  rails  2  and  3 

*$  and  which  serve  to  support  the  pipes  between 
the  guides  11.  At  one  end  the  table  is  pro- 
vided with  an  inclined  plate  or  guide  14, 
which  projects  above  the  guides  11  and  alines 
the  ends  of  the  pipes  or  bars. 

30  In  front  of  the  cooling  •  table  is  mounted 
the  straightening-trough  15,  which  comprises 
two  longitudinal  sections  16  and  17,  hinged 
together,  as  at  18,  said  sections  having  formed 
therein  the  opening  19,  which  is  cylindrical 

35  through  about  three-quarters  of  its  circum- 
ference, the  walls  of  said  opening  at  the  meet- 
ing portions  of  the  two  sections  at  the  dis- 
charge side  being  formed  tangential,  as  at -20, 
to  permit  the  pipe  passing  readily  out  of  said 

40  trough  when  it  is  opened.  The  two  sections 
of  the  trough  are  provided  with  cooperating 
lugs  21  22,  which  serve  to.  accurately  center 
said  sections  when  closed  in  case  the  pi  vot-pins 
18  become  worn  or  loose.     The  upper  section 

45  has  secured  thereto  the  lever  23,  by  means 
of  which  said  section  can  be  raised  to  open 
the  trough,  the  weight  of  the  section  being 
sufficient  to  cause  the  trough  to  close  when 
pressure  on  the  lever  23  is  removed.    The 

50  opening  ICv  in  the  trough  is  but  slightly  larger 
than  the  pipe  or  bar  to  be  received  therein, 
so  that  as  the  pipe  or  bar  passes  in  to  the  trough 
it  is  straightened.  As  a  consequence  a  differ- 
ent trough  is  necessary  with  each  different 

SS  size  of  pipes  or  bars.  The  forward  end  of 
the  trough  projects  into  the  pass  of  the  sizing- 
rolls  24,  and  the  opening  19  in  this  end  of  the 
trough  is  bell-mouthed,  as  shown  at  25,  Fig. 
6,  and  is  increased  so  as  to  be  considerably 

60  in  excess  of  the  diameter  of  the  pipe,  so  that 
the  latter  can  pass  readily  from  the  sizing- 
rolls  24  into  the  trough.  The  lower  section 
of  the  trough  is  provided  with  lugs  26,  which 
are  pivoted  to  the  upper  ends  of  the  rocker- 

65  arms  27,  the  latter  being  pivoted  at  their 
lower  ends  on  the  pins  28  and  have  their  up- 
per ends  in  the  form  of  an  arc  struck  about 


28"  as  a  center.  To  permit  the  trough  15  mov- 
ing longitudinally  without  binding  on  the  up- 
per ends  of  the  rocker-arms,  the  holes  29  inn 
the  lugs  20,  through  which  pass  the  pins 
which  secure  the  lugs  to  the  rocker- arms, 
must  either  be  enlarged  or  formed  triangulai 
or  heart-shaped,  as  shown  in  Fig.  7.  To  one 
of  the  rocker-arms  27  is  secured  one  end  of 'i 
the  connecting-rod  30,  the  opposite  end  ol 
which  is  secured  to  the  lever  31,  pivoted  tc 
the  base  at  32.  By  means  of  this  lever  the 
arms  27  can  be  rocked  and  the  trough  moved 
toward  the  sizing-rollers  24  to  receive  the  pipe 
and  then  away  from  said  rollers  to  discharge 
the  pipe  from  the  trough.  The  lower  ends  ol 
the  rocker-arms  27  are  pivoted  to  the  levers 
33,  the  latter  having  one  end  pivoted  at  34 
and  having  their  opposite  ends  held  at  any' 
desired  height  by  means  of  a  pin  passing 
through  said  levers  and  into  any  one  of  the 
series  of  holes  35  in  the  stationary  segments 
36.  By  this  simple  means  the  rocker-arms 
and  trough  supported  thereby  may  be  ad-j 
justed  to  any  desired  height  to  bring  the 
trough  into  alinement  with  the  pass  of  the 
sizing- rolls,  which  pass  may  be  higher  or 
lower,  according  to  the  size  of  pipes  or  bars 
being  produced.  j 

The  rocker-arms  27  are  guided  in  their  to- 
and-fro  motion  by  slotted  plates  37,  secured 
to  the  tops  of  the  standards  5.  Projecting 
downwardly  from  one  of  the  lugs  26  on  the 
lower  section  of  the  trough  is  the  finger  38,: 
and  the  plate  37,  by  which  the  corresponding 
rocker-arm  is  guided,  has  its  ends  turned  up, 
as  at  39,  and  provided  with  the  adjusting- 
screws  40,  which  lie  in  the  path  of  the  finger 
38  and  limit  the  movement'  of  the  trough  in 
both  directions,  as  will  be  readily  understood. 
By  adjusting  the  screws  40  the  movement  of 
the  trough  can  be  limited  as  desired. 

Secured  to  the  rail  3  are  a  series  of  fixed 
guides  41,  which  project  upwardly  and  for- . 
wardiy  and  have  their  outer  ends  in  posi- 
tion to  receive  the  pipes  from  the  trough  15 
and  guide  the  latter  from  said  trough  to  the 
cooling- table.  To  the  outer  ends  of  these 
guides  are  pivoted,  by  means  of  pins  42,  the: 
leaf -guides  43,  the  free  ends  of  which  lie 
over  the  chains  9  of  the  cooling-table,  and  as 
the  chains  move  on  the  slides  1  the  free  ends 
of  the  guides  43  rise  and  fall  alternately  from 
the  position  shown  in  Fig.  8  to  thatshown  ip« 
Fig.  9.  These  guides  are  for  the  purpose  of 
preventing  the  ends  of  the  pipe  falling  in 
front  of  different  projections  on  the  chains  9. 

In  the  operation  of  my  device  the  trough  15 
is  moved  toward  the  sizing-rolls  to  the  posi- 1 
tion  shown  in  Fig.  3  and  the  pipe  or  tube 
emerging  from  said  rolls  enters  the  opening 
in  the  trough  and  is  straightened  thereby. 
The  operator  then  moves  the  lever  31,  with- 
drawing the  trough  from  the  sizing-rolls  to 
the  position  shown  in  Fig.  4, and  then  places 
his  foot  on  the  end  of  the  lever  23,  thereby 
opening  the  trough  and  allowing  the  pipe  to 
pass  out  of  the  same  and  upon  the  fixed  guides 


41.  Shonld  ilic  chains  all  be  in  the  position 
indicated  in  Fig.  8,  the  pipe  will  pass  imme- 
diately down  the  guides  41  until  it  rests  on 
the  guides  11,  in  which  position  it  will  remain 

5  until  the  next  projections  12  on  the  chains  9 
contact  therewith  and  roll  tho  same  slowly 
up  the  cooling-table.  Should,  however,  the 
chains  be  in  a  position  so  that  tho  projections 
LS  are  about  to  pass  the  guides  41,  theu  if  one 

io  end  of  tho  pipe  should  be  in  advance  of  the 
other  there  would  be  liability  of  said  end 
passing  in  front  of  the  projection  12  on  one 
of  the  chains,  while  the  other  end  of  the  pipe 
would  not  reach  the  chain  until  the  corre- 

15  sponding  projection  had  passed  beyond  the 
guide  41,  so  that  that  end  of  the  pipe  would 
fall  behind  said  projection,  and  as  a  conse- 
quence the  pipe  would  become  bent.  It  is 
just  here  that  the  pivoted  guides  43  comeinto 

10  play.  As  the  projections  12  on  the  chain  pass 
the  guides  41  they  raise  the  free  ends  of  the 
pivoted  guides  43  to  the  position  indicated  in 
Fig.  0,  so  that  if  in  this  position  a  pipe  is  dis- 
charged from  the  trough  and  if  one  end  there- 

»5  of  is  in  advance  of  the  other  it  will  pass  down 
tho  guide  41  until  it  reaches  the  pivoted  guide 
43,  and  as  the  latter  is  in  approximately  a 
horizontal  position  it  checks  the  forward 
movement  of  that  end  of  th'e  pipe  until  the 

jo  other  end  has  an  opportunity'  to  catch  up 
therewith,  and  then  both  ends  of  the  pipe  will 
fall  either  in  front  of  the  projections  on  the 
chains  or,  if  these  are  too  far  advanced  when 
the  pivoted  guides  drop  from  said  projections, 

35  the  pipe  will  fall  behind  the  same  and  be  car- 
ried up  the  cooling-table  by  the  next  projec- 
tions on  the  chains  and  in  a  straight  position. 
It  will  thus  be  seen  that  I  provide  means  for 
receiving  the  pipes  from  thesizing-rollers  and 

40  straightening  the  same,  which  dispenses  with 
the  use  of  cross -rolls  and  also  providing 
means  for  automatically  delivering  the  pipes 
to  the  cooling-table  in  such  a  manner  that 
they  cannot  again  become  bent. 

45  While  the  invention  has  been  described 
more  particularly  with  reference  to  the  manu- 
facture of  tubes  and  pipes,  it  is  also  appli- 
cable to  the  manufacture  of  solid  bars,  and  I 
wish  it  understood  that  the  scope  of  the  claims 

50  is  intended  to  cover  the  latter.  Furthermore, 
while  the  invention  is  designed  to  dispense 
with  cross-rolls  or  other  special  straightening 
devices,  nevertheless  cross  -  rolls  are  some- 
times deemed  necessary  in  the  manufacture 

55  of  pipes  or  bars,  not  only  for  the  purpose  of 
straightening  the  pipes  or  bars,  but  also  for 
cleaning  ana  scouring  the  same.  I  therefore 
desire  it  to  be  understood  that  my  trough 
may  be  used  in  connection  with  straighten- 

60  ing  or  cross  rolls,  if  desired.  The  specific 
manner  of  mounting  the  trough  is  not  essen- 
tial, as  it  may  be  mounted  upon  rollers  in- 
stead of  the  rockcr-arms  shown,  only  in  that 
case  more  power  would  be  required  to  move 

65  it.  As  a  matter  of  fact,  the  rocker-arms  are 
segments  of  large  rollers.  The  sections  of 
the  trough  are  so  constructed  that  the  pipe 
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will  be  readily  discharged  therefrom  and  said 
trough  will  close  automatically,  and  a  further 
advantage  is  that  if  a  defective  or  laminated  70 
pipe  or  bar  should  stick  in  tho  trough  the  lat- 
ter can  be  readily  opened  to  allow  the  re- 
moval of  such  laminated  piece. 

What  I  claim  as  my  invention,  and  desire 
to  secure  by  Letters  Patent,  is —  75 

1.  In  apparatus  for  manufacturing  pipes 
and  bars,  the  combination  with  the  sizing- 
rolls,  of  a  trough  having  one  end  projecting 
into  the  pass  of  said  rolls  and  adapted  to  re- 
ceive and  confine  the  p'pe  or  bar,  and  means  80 
for  ejecting  the  pipe  from  said  trough. 

2.  A  trough  for  straightening  pipes  and 
bars  comprising  two  longitudinal  sections 
hinged  together,  and  cooperating  lugs  on  said 
sections  adapted  to  center  the  same.  85 

3.  In  apparatus  for  finishing  pipes  and  bars, 
the  combination  with  the  sizing -rolls,  of  a 
trough  having  one  end  adapted  to  project 
into  the  pass  of  said  rolls  and  adapted  to  re- 
ceive and  confine  the  pipe  or  bar,  and  mrans  90 
for  moving  said  trough  toward  and  from  said 
rolls. 

i.  In  apparatus  for  manufacturing  pipes 
and  bars,  the  combination  with  the  sizing- 
rolls,  of  a  trough  adapted  to  receive  and  con- 
fine the  pipe  or  bar,  rocker-arms  on  which 
said  trough  is  mounted,  and  means  for  rock- 
ing said  arms  to  move  the  trough  toward  and 
from  said  rolls. 

5.  In  apparatus  for  manufacturing  pipes 
and  bars,  the  combination  with  the  sizing- 
rolls,  of  a  trough  adapted  to  receive  and  cori- 
fine  the  pipe  or  bar,  means  for  moving  said 
trough  toward  and  from  said  rolls,  and  ad- 
justable stops  for  limiting  the  movement  of 
the  trough. 

6.  In  apparatus  for  manufacturing  pipes 
and  bars,  the  combination  with  the  sizing- 
rolls,  of  a  trough  adapted  to  receive  and  con- 
fine the  pipe  or  bar,  and  means  for  adjusting  1 10 
said  trough  vertically. 

7.  In  apparatus  for  manufacturing  pipes 
and  bars,  the  combination  with  the  sizing- 
rolls,  of  a  trough  adapted  to  receive  and  con- 
fine the  pipe  or  bar,  rocker-arms  on  which  115 
said  trough  is  mounted,  levers  to  which  the 
lower  ends  of  the  rocker-arms  are  pivoted, 
and  means  for  adjustably  supporting  one  end 

of  said  levers. 

8.  A  trough  for  straightening  pipes  and  120 
bars  comprising  two  sections  hinged  together, 

a  lever  secured  to  the  upper  section  for  open- 
ing the  same,  rocker -arms  pivoted  to  the 
lower  section  for  supporting  the  same,  and 
means  for  adjustably  supporting  said  rocker- 
arms. 

9.  In  apparatus  for  manufacturing  pipe., 
and  bars,  the  combination  with  a  receiving- 
trough,  cooling-table,  and  its  carrying-chains, 
of  the  guides  pivoted  adjacent  the  receiving- 
trough  and  having  their  free  ends  projecting 
over  the  carrying-chains  of  the  cooling-table. 

10.  In  apparatus  for  manufacturing  pipes 
and  bars,  the  combination  with  the  receiving- 
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trough,  cooling-table,  and  its  carrying-chains, 
of  the  fixed  guides  extending  from  the  trough 
to  the  cooling-table,  and  the  leaf-guides  piv- 
oted to  the  fixed  guides  and  having  their  free 
5  ends  projecting  over  the  carrying-chains  of 
the  cooling-table  and  resting  thereon. 

11.  In  apparatus  for  manufacturing  pipes 

and  bars,  the  combination  with  the  siziog- 

rolls  and  cooling-table,  of  a  trough  for  receiv- 

io  ing  the  pipe  from  the  rolls  and  straightening 


the  same,  and  automatic  guides  for  directing 
the  pipe  from  the  trough  to  the  cooling-table 
without  liability  of  bending  the  same. 

In  testimony  whereof  I,  the  said  Peter 
Boyd,  have  hereunto  set  my  hand. 


PETER  BOYD. 


Witnesses: 

Robert  C.  Totten, 
F.  W.  Winter. 


[Endorsed] :  Dfts.  Ex.  7. 
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whom  if  may  concern  ■ 

Be  it  know  ii  that  I.  Wii  I  I  \\i  II.  MOORE,  a 
citizen  of  the  (Jnited States,  residing  ;il  Gardi- 
ner, in  the  couutj  of  Kennebec  and  stale  of 
Maine,  have  invented  certain  new  ami  useful 
Improvements  in  Machines  for  Making  Bed 
Slate,  of  which  the  following  is  a  specification, 
reference  being  had  therein  to  the  accompany- 
ing drawings. 

M\  invention  relates  to  the  manufacture  of 
lied  slats  where  a  boll  is  used  having  double 
the  thickness  of  the  required  slat, which  bolt, 
having  been  planed  on  both  sides  and  molded 
on  both  edges,  is  afterward  split,  thus  form- 
ing two  slats. 

The  object  of  my  invention  isto  lake  theboll 
as  it  comes  from  the  planer  and  automatically 
Split  it  into  two  slats  with  a  splitting-saw, 
planing  oil' the  saw-scarf  thus  formed,  and  de- 
livering the  slat  at  the  end  of  the  machine 
planed  on  both  sides  and  ready  for  the  mar- 
ket. I  accomplish  this  result  by  the  following 
successive  si  eps.  vi/:  The  holt,  as  it  comes  from 
the  planer,  falls  across  two  belts, which  carry 
it  off  at  right  angles  and  deposit  it  on  edge  in 
an  open  trough,  the  bottom  of  which  is  formed 
by  an  endless  belt.  The  motion  of  this  belt 
carries  the  bolt  along  to  the  splitting-machine, 
through  which  it  is  run  by  means  of  grooved 
friction-rolls.  The  two  slats  thus  formed  from 
the  boll  are  made  to  fall,  scarf  upward,  on  a 
broad  feed-belt,  which  feeds  them  through  a 
cylinder-planer, where  the  saw-scarf  is  planed 
off. 

In  the  drawings,  Figure!  is  a  general  plan. 
Fig.  2  is  a  side  elevation  of  splitting-machine 
with  its  feed-belt.  Fig.  3  is  a  side  elevation 
of  carrying-belts  which  take  the  bolt  from  the 
first  planer.  Fig.  4  is  a  front  elevation  of  split- 
ting-machine, showing  belt  passing  through. 
Fig.  5  is  a  sideelevation  of  splitting-machine, 
with  portion  of  endless  belt  leading  to  cylin- 
der-planer. Fig.  6  is  an  elevation  of  same  end- 
less belt  as  in  Fig.  5,  with  portion  of  cylin- 
der-planer. Fig.  7  is  a  detail  of  spreader  on 
splitting-machine. 

The  arrows  show  direction  of  the  motion. 

X  is  a  portion  of  the  planer  in  which  the 
bolt  Y  is  planed. 

A  A  are  two  endless  belts  extending  at  right 


angles  to  said  planer,  and  so  placed  (hat  they 

will  receive  the  bolt  as  it  falls  from  the  ma- 
chine. The  belts  A  A  pass  over  the  pulleys 
A  \  .  which  are  near  the  planer,  and  thence 
over  the  pulleys  A  A  .  placed  on  a  line  with  51 
the  splitting-machine.  The  shall  which  sup- 
ports the  pulleys  A  A  also  contains  the  driv- 
ing-pulley A  ,  to  which  power  is  applied. 

B  is  an  endless  belt  running  horizontally 
over  the  pulleys  B8  B4  and  at  right  angles  to  6< 
the  hells  A  A.  The  upper  part  of  the  belt  15 
is  placed  at  alinul  Ihe  same  level  as  the  mid- 
dle of  the  pulleys  A'  A',  so  that  there  will  be 
a  drop  from  the  end  of  the  belts  A,  where  they 
pass  over  these  pulleys  to  the  surface  of  the  6; 
belt  Ik  Belt  Bis  inclosed  by  two  side  pieces, 
B'  and  1.  -',  forming  a  kind  of  trough,  of  which 
the  bottom  is  the  moving  belt  B,  which  belt 
has  a  motion  toward  the  splitting-machine. 
A  stop  or  dog.  //,  is  attached  to  the  surface  of  7c 
the  belt  B.  That  portion  of  the  side  piece 
B'  which  conies  opposite  the  belts  A  A  is  bev- 
eled and  canted  outward  in  such  a  manner  as 
to  allow  the  bolt  to  slide  clown  over  it  from 
the  top  of  the  pulleys  A"  A-  to  the  belt  B.  75 
The  corresponding  portion  of  the  side  piece 
B'  is  made  sufficiently  high  to  catch  the  edges 
of  the  bolts  as  they  tip  from  the  top  of  pul- 
leys A'.  The  belt  B  runs  over  the  surface 
of  the  bed-piece  B'.  80 

Immediately  beyond  the  end  of  belt  B,  and 
in  line  with  it,  is  placed  the  splitting-machine, 
which  I  class  by  itself  for  convenience  of  de- 
scription. This  macbineconsists, principally, 
of  the  splitting -saw  C  and  the  six  grooved  85 
feed  friction-rolls,  d'  IV  d1  Da  d*  D3,  arranged  in 
pairs,  the  rolls  of  each  pair  being  vertically 
over  each  other.  The  lower  rolls,  d'  d1  d\  are 
geared  and  belted  together  by  the  gears  F"  F2 
F",  the  pulleys  G',  G-,  and  E,  and  the  belt  G*  90 
in  such  a  manner  that  they  all  have  the  same 
motion  which  is  imparted  by  the  driving-pul- 
ley E.  The  lower  rolls  are  on  a  level  with  the 
top  of  the  endless  feed-belt  B.  The  pair  of 
rolls  d'  D'  are  each  grooved  or  hollowed  out,so  95 
that  they  form  between  them  a  recess  which 
is  wide  in  the  middle  and  tapering  toward  the 
top  and  bottom.  The  rolls cP  D2  are  identical 
with  d'  D'.  The  rolls  «Z:1  D'  are  of  the  same  shape 
as  d'  D',  except  that  they  have  turned  in  the  cen-  101 
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terofcachgrooveacutterorseparator,d5,which 
partialis  separates  the  recess  between  the  rolls 
into  two  parts.  The  feed-rolls  are  all  provided 
with  set-screws  c,  which  clamp  them  to  the 
shall  and  enable  them  to  be  adjusted  laterally. 

Between  the  rolls  d?  I>  and//'  D8  is  the  split- 
ting-saw C,  driven  by  the  beltC.  The  upper 
rolls,  I >'  I r  l>;.  arc  hung  by  means  of  loose 
shafts  in  a  rocking  frame, H, which  is  pivoted 
to  the  frame  <>!'  the  machine  by  the  rods  h. 
That  side  of  the  frame  II  which  contains  the 
feed-rolls  is  weighted  by  means  of  the  weight 
ll-  attached  to  the  lever  H'.  When  the  feed- 
rolls  are  not  in  operation,  the  force  of  weight 
1 1  is  supported  by  the  stop  h',  which  is  fixed 
in  the  side  of  the  machine.  The  feed-rolls 
in  this  case  are  just  far  enough  apart,  so  that 
the  boll  asil  passes  between  them  will  lift  the 
frame  from  the  stop  Ir.  Behind  the  rolls*/"  J>! 
and  in  line  with  the  saw  is  the  guide  or  spreader 
I,  Pig.  7.  This  consists  of  a  thin  upright  piece 
somewhat  higher  than  the  thickness  of  the  slat, 
and  widened  out  at  the  top.  On  each  side  of 
the  base  is  a  groove,  i,  so  placed  as  to  receive 
the  lower  edge  of  the  slat  as  it  comes  from  the 
saw  ami  I  lie  ml  Is  (/'D'.  The  width  of  the  upper 
end  of  the  spreader  J  is  somewhat  greater  than 
the  distance  between  the  grooves  i  i. 

From  the  rear  end  of  the  splitting-machine 
extends  the  broad  endless  belt  J,  running  over 
the  pulleys  K  K,  the  upper  surface  of  the  belt 
being  level  with  the  bed  of  the  splitting-ma- 
chine. '  The  pulleys  K  K  are  driven  by  belts 
connected  with  the  other  parts  of  the  ma- 
chinery. 

At  the  end  of  belt  J,  and  in  line  with  it,  is 
the  cylinder-planer  L,  the  bed  of  which  is  on 
a  level  with  the  top  of  belt  J. 

Having  thus  described  the  construction  of 
my  machinery,  I  now  proceed  to  explain  its 
mode  of  operation.  As  the  bolt  Y  comes  from 
the  planer  X,  having  there  been  planed  on 
both  sides,  it  falls  across  the  two  belts  A  A, 
by  which  it  is  carried  across  and  deposited  on 
edge  on  the  endless  belt  B,  being  there  held 
upright  by  the  side  pieces,  B'B2.  The  motion 
of  the  belt  B  carries  the  bolt  toward  the  split- 
ting-machine, when  its  end,  passing  between 
the  guides  O  O,  is  seized  between  the  rolls  <V 
D'.  If.  for  any  reason,  the  friction  of  the  belt 
B  should  fail  to  feed  the  bolt  into  the  rolls, 
the  dog  I),  as  it  comes  around  behind  the 
bolt,  sturls  Lt  along  and  makes  the  feed  sure. 
As  the  end  of  the  bolt  is  drawn  between  the 
mils  </'  I »'  by  the  revolution  of  the  lower  roll, 
the  upper  roll,  carrying  with  it  the  frame  H,  is 
slightly  raised  by  the  bolt  which  comes  under 
it,  go  thai  free  passage  for  the  bolt  is  allowed. 
During  this  the  weighted  frame  bears  directly 
upon  the  feed-roll8  and  the  bolt.  From  the 
mils  it  D'  the  bolt  passes  through  rolls  </2  I)2, 
whence  it  is  led  through  the  saw  and  split 
into  two  slats.  As  the  two  slats  thus  formed 
come  from  the  saw,  they  pass  through  the  rolls 
<i  I>.  the  separator  </  spreading  them  apart, 
thus  relieving  the  saw  from  binding.     Leav- 


ing the  rolls  </  the  slats  pass,  one  on  each  side 
Of  the  spreader  [.  their  lower  edges  confined 
in  the  grooves  i  i,  while  their  upper  edges, 
bearing  against  the  top  of  spreader  I,  incline 
outward.  When  they  are  relieved  from  the 
grasp  of  the  rolls  d?  J>;  they  fall  apart,  saw- 
scarf  upward,  on  the  top  of  the  endless  belt 
J,  by  which  they  are  fed  through  the  cylin- 
der-planer L,  where  the  saw-scarf  is  planed 
off.  It  is  designed  to  have  the  speed  of  the 
belts  A  A  a  trifle  faster  than  that  of  the  planer 
X,  that  of  the  feed-belt  B  faster  than  belts  A 
A,  and  so  on  through  the  machine,  thus  pre- 
venting clogging. 

The  arrangement  of  parts,  as  here  shown, 
is  made  to  conform  to  the  conditions  at  my 
mill;  but  it  is  evident  that  in  many  cases 
where  the  machines  could  be  placed  in  a  line 
the  endless  belts  A  A  might  be  dispensed  with 
by  feeding  directly  from  the  planer  X  to  feed- 
belt  B. 

Hitherto  such  bolts  as  I  have  describedhave 
generally  been  taken  from  the  first  planer  and 
fed  by  hand  through  a  splitting-saw,  and  have 
been  placed  in  the  market  planed  only  on  one 
side. 

In  place  of  the  endless  belts  B  and  J  here 
shown,  I  may  make  use  of  a  series  of  feed- 
rolls,  all  revolving  in  the  same  direction, 
though  I  consider  the  method  here  shown  as 
preferable. 

A  variety  of  means  may  be  used  for  weight- 
ing the  upper  feed-rolls,  D'D'D8— such,  forin- 
stance,  as  placing  them  in  a  weighted  frame 
moving  in  vertical  guides;  but  the  method  I 
show  is  as  convenient  as  any. 

By  the  use  of  the  feed-rolls  here  shown  I 
am  enabled  to  split  with  accuracy  bolts  which 
are  badly  warped,  as  such  bolts  often  are,  the 
peculiar  grooving  of  the  rolls  holding  them  al- 
ways in  au  upright  position. 

The  spreading  effect  of  the  rolls  d?  D8  pre- 
vents the  saw  from  binding,  as  I  have  before 
shown,  and  enables  me  to  use  saws  with  no 
set  to  them,  and  also  saws  which  have  become 
blistered,  and  which  would  otherwise  have 
been  useless. 

I  claim — 

1.  In  a  machine  for  splitting  bed-slat  bolts, 
the  combination  of  the  feed-belt  delivering  the 
bolts  from  the 'planer  lengthwise  to  the  feed- 
belt  B,  having  guides  on  each  sides,  with  the 
guides  o  and  the  rolls  d'  D'  d?  D2  iP  I)1  and 
saw  C,  whereby  the  bolt  is  delivered  to  and 
passed  beyond  the  saw,  and  the  spreader  I  to 
separate  the  split  bolt,  all  substantially  as  set 
forth. 

2.  In  a  machine,  as  described,  the-combina- 
tionofthe  endless  feed-belt  B,  which  is  pro- 
vided with  side  guides.  I'.'  B*,  whereby  the  bolt 
is  delivered  lengthwise  from  said  belt,  with 
weighted  friction-rolls  d'  T>'  dr  D"  d?  D3,  where- 
by said  bolts  are  held  in  position,  and  the 
splitting-saw  < ',  all  as  set  forth. 

3.  The  combination,  in  a  machine,  as  de- 
scribed, of  the  feed-belt  A,  which  carries  the 


7" 


75 


85 


90 


95 


105 


115 


. 


130 


299832 


1X2 


><ilt  sidewise  from  the  planer,  with  the  feed 
«ll  B,  h:i\  ing  side  pieces,  i:  l;.  and  dog  b, 
bj  the  boll  is  fed  lengthwise  tothesplit- 
ing  Diechanism,  all  as  set  forth. 

I.  Ina  machine,asdescribed,and  ii mbina- 

ioo  with  the  friction  rollsd'  I  >'  d  D*  and  split- 
ng-saw  (',  the  rolls  -/  l> ,  ha\  ing  the  separator 
id  upright  spreader  I.  Laving  the  groove 
ion  each  side  of  its  face,  whereby  the  two 
parte  of  the  sawed  bolt  are  separated  and  Bel 
sawed  edge  up,  all  as  set  forth. 

.">.  Ina  machine,  as  described,  thecombina- 
lion  oil  he  rolls./  I  > .  having  separator  d\  with 
the  upright  spreader  I.  having  grooves  i  on 
tfeach  side  of  the  base,  substantially  as  described. 
6.  In  a  machine,  as  described,  lor  making 
bed-slate,  the  combination  of  tin-  rolls  </'•  l>;. 
having  separator  </',  ami  theuprighi  spreader 
I,  having  grooves  i  on  each  side  of  the  base, 
.  with  a  belt  ami  planer,  whereby  thesplit  boll 


is  separated  and  each  pari,  sawed  side  up,  de- 
livered to  the  planer,  to  be  smoothed,  substan- 
tially as  described. 

7.  In  a  machine,  as  described,  lor  making 
bed-slats,  the  combination  of  the  following  ele-  25 
mente,  viz.,  a  licit  from  the  planer  to'deliver 
the  planed  bolts  sidewise  to  the  Longitudinally- 
carrj  ing  lull,  rolls  to  receive  said  bolt,  which 
rolls  arc  properly  weighted  to  hold  the  boll 
while  it  passes  the  splitting-saw,  (he  saw, and  30 
de\  ices  for  tnrning  the  parts  of  the  split  bolt 

sidew  isc.and  a  hell,  to  deliver  the  boll    pieces, 
sawed  edge  up,  to  a  planer,  as  set  forth. 
[n  testimony  whereof  I  affix  my  signature 

in  presence  Of  two  witnesses. 

WILLIAM    II.    MOOEE. 

Witnesses: 

JOSIAE  F.  rruiN  iciv, 
SlMOK   K.   LlTTLEFTELD. 


\ 


[Endorsed] :  Dfts.  Ex.  8. 
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[Letter,  Dated  October  16,  1906— G.  W.  Loggie  to 
Commissioner  of  Patents.] 

Serial  No.  322,112— Paper  No.  5. 
$50<<  M.  O.  RECEIVED. 
OCT.  22,  1906.    J 
CHIEF  CLERK,  U.  S.  PATENT  OFFICE. 

U.  S.  PATENT  OFFICE, 
Nov.  3,  1906. 
DIVISION  XXIX. 
Bellingham,  Washington,  Oct.  16-1906. 
Hon.  Commissioner  of  Patents, 

Washington,  D.  C, 
Sir:— 

Your  office  letter  of  September  22nd,  noting  the 
acceptance  of  my  amendment  to  the  drawing  in  the 
application  of  Geo.  W.  Loggie  for  a  patent  for  an 
improvement  in  Receiving  Trips  and  Conveyors, 
Serial  No.  322,112,  is  received.  Enclosed  please  find 
Postoffice  Money  Order  for  Fifty  Cents  to  cover 
stated  costs  for  making  said  amendments  to  the  draw- 
ing. 

Yours  respectfully, 

GEO.  W.  LOGGIE, 
By  DAVID  E.  LAIN, 
Attorney.     [151] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  1640. 
(Circuit  Court.) 
GEORGE  W.  LOGGIE, 

Complainant, 
vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 
a  Corporation, 

Defendant. 
Praecipe  for  Record  on  Appeal. 

To  the  Honorable  Clerk  of  the  Above-entitled  Court. 
You  will  please  prepare  and  certify  as  a  record  on 
appeal  in  the  above-entitled  cause,  and  forward  the 
same  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  the  following  pleadings, 
orders,  decrees,  stipulations  and  exhibits  and  parts 
of  exhibits  on  file  in  your  office. 
I. 


Bill  of  Complaint. 

Answer. 

Replication. 


II. 
III. 


IV. 

The  Bill  of  Exceptions  and  Amendents  thereto 
when  the  same  shall  have  been  certified  by  the  Court, 
and  complainant's  exceptions  to  interlocutory  de- 
cree and  order  of  Court  allowing  same. 
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V. 
Opinion  of  the  Court. 

VI. 
Decree.     [152] 

VII. 
Petitions  for  Appeal. 

VIII. 
Assignments  of  Error. 

IX. 
Appeal  Bonds  and  Approvals. 

X. 
Orders  Allowing  Appeals. 
XI. 
Citations. 

XII. 
Orders   Extending   Time   Within  Which  to  File 
Bills  of  Exceptions. 

XIII. 
Plaintiff's  Exhibit  "A,"  the  same  being  the  letters 
patent  involved  in  the  above-entitled  cause. 
XIV. 
The  following  parts  of  Plaintiff's  Exhibit  "H." 

(a)  Pages  one,  two,  ten,  the  first  four  lines  of 
page  eleven  and  page  thirteen  thereof. 

(b)  The  letter  contained  in  Exhibit  "H"  from 
the  United  States  Patent  Office,  signed  by  B.  H. 
Morris  and  dated  August  14, 1906. 

(c)  Letter  from  George  W.  Loggie  from  his  at- 
torney David  E.  Lain  to  the  Honorable  Commis- 
sioner of  Patents,  dated  August  27, 1906. 

(d)  Letter  to  George  W.  Loggie  from  B.  N. 
Morris  dated  September  14,  1906. 
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(e)  Letter  to  the  Honorable  Commissioner  of 
Patents  from  George  W.  Loggie,  dated  September 
22,  1906.     [153] 

(f )  Defendant's  Exhibit  No.  6,  the  same  being  the 
letters  patent  granted  to  T.  J.  Bray,  Jr.,  Feb.  17, 
1903,  No.  721,006. 

(g)  Defendant's  Exhibit  No.  8,  same  being  the 
letters  patent  granted  to  W.  H.  Moore  June  3,  1884, 
No.  299,832. 

(h)  Defendant's  Exhibit  No.  7,  same  being  the 
letters  patent  granted  to  P.  Boyd  October  28,  1901, 
numbered  685,465. 

(i)     Letter  from  George  W.  Loggie  to  the  Com- 
missioner of  Patents  dated  October  16,  1906. 
XV. 
Defendant's  Exhibit  No.  1. 
XVI. 
Stipulation  Settling  Bill  of  Exceptions  or  State- 
ment of  Case. 

XVII. 
Order  Settling  Bill  of  Exceptions  or  Statement  of 
Case. 

XVIII. 
Stipulation  and  Order  Extending  Time  for  Trans- 
mitting Record. 

XIX. 
Stipulation  and  Order  Extending  Time  to   Settle 
Bill  of  Exceptions  or  Statement  of  Case. 

DORR  &  HADLEY, 
J.  W.  KINDALL, 
Attorneys  for  Complainant. 
KERR  &  McCORD, 
Attorneys  for  Defendant. 
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[Endorsed]:    Praecipe   for    Record   on    Appeal. 

Filed  in  the  U.  S.  District  Court,  Western  Disk  of 

Washington.     Feb.    27,    1913.     Frank    L.    Crosby, 

Clerk.    By  Ed  M.  Lakin,  Deputy.     [154] 


In  the  District  Court  of  the  United  States  for  the. 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  1640. 
(Circuit  Court.) 

GEORGE  W.  LOGGIE, 

Complainant, 
vs. 
PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 

a  Corporation, 

Defendant. 

Supplemental  Praecipe  for  Record  on  Appeal. 

To  the  Honorable  Clerk  of  the  Above-entitled  Court : 
You  will  please  prepare  and  certify  as  a  part  of 
the  record  on  appeal  in  the  above-entitled  cause,  and 
forward  the  same  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  the  following  ex- 
hibits and  parts  of  exhibits  on  file  in  your  office. 
I. 
Plaintiff's  Exhibit  "B,"  being  a  letter  dated  on  or 
about  January  23,  1907,  from  George  W.  Loggie  to 
defendant. 

II. 
Pages  11  and  12  of  Plaintiff's  Exhibit  "H." 
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ILL 

Defendant's   Exhibits  2,  3,  4  and  5,  being  photo- 
graphs of  defendant's  mill  taken  June  21,  1909. 

DORR  &  HADLEY, 
J.  W.  KIND  ALL, 
Attorneys  for  Complainant. 
Due  service  of  within  Supplemental  Praecipe  ac- 
knowledged this  27th  day  of  March,  1913. 

KERR  &  McCORD, 
Attorneys  for  Defendant. 
[Endorsed] :    Praecipe    for    Record   on    Appeal. 
Filed  in  the  U.  S.  District  Court,  Western  Dist.   of 
Washington.    Frank  L.  Crosby,  Clerk.    By  E.  M.  L., 
Deputy.     [155] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  1640. 
GEORGE  W.  LOGGIE, 

Complainant, 
vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 
a  Corporation, 

Defendant. 

Citation  [on  Appeal  of  George  W.  Loggie  (Copy)]. 

United  States  of  America  to  Puget  Sound  Mills  & 
Timber  Company,  a  Corporation,  and  Kerr  & 
McCord,  Its  Attorneys,  Greeting : 
You  are  hereby  notified  that  in  a  certain  case  in 

equity  in  the  United  States  District  Court,  in  and 
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for  the  Western  District  of  Washington,  Northern 
Division,  wherein  (Jeorge  W.  Doggie  is  complainant 
and  the  Puget  Sound  Mills  &  Timber  Company,  a 
corporation,  is  defendant,  an  appeal  has  been  allowed 
the  complainant  therein  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

You  are  hereby  cited  and  admonished  to  be  and 
appear  in  said  court  at  San  Francisco,  thirty  days 
after  the  date  of  this  Citation,  to  show  cause,  if  any 
there  be,  why  the  order  and  decree  appealed  from 
should  not  be  corrected  and  speedy  justice  done  the 
parties  in  that  behalf. 

Witness  the  Honorable  EDWARD  D.  WHITE, 
Chief  Justice  of  the  Supreme  Court  of  the  United 
States,  this  27th  day  of  February,  A.  D.  1913. 

[Seal]  EDWARD  E.  CUSHMAN, 

Judge. 

Service  of  the  foregoing  Citation,  and  receipt  of 
copy  thereof  is  hereby  acknowledged  this  27th  day  of 
February,  1913. 

KERR  &  McCORD, 
Attorneys  for  Defendant.     [156] 

[Endorsed] :  Citation.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington.  Feb.  27, 1913. 
Frank  L.  Crosby,  Clerk.  By  Ed.  M.  Lakin,  Deputy. 
[157] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  1640. 

(Circuit  Court.) 
GEORGE  W.  LOGKHE, 

Complainant, 

vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 

a  Corporation, 

Defendant. 

Citation  [on  Appeal  of  Puget  Sound  Mills  &  Timber 
Co.  (Copy)]. 

The   President   of  the  United  States  to  George  W. 

Loggie  and  Messrs.  Dorr  &  Hadley  and  J.  W. 

Kindall,  His  Attorneys: 
You  are  hereby  cited  and  admonished  to  be  and  ap- 
pear at  the  United  States  Circuit  Court  of  Appeals 
for  the  9th  Circuit,  to  be  held  in  the  city  of  San 
Francisco,  California,  within  thirty  days  from  the 
date  of  this  writ,  pursuant  to  an  appeal  filed  in  the 
office  of  the  Clerk  of  the  United  States  District 
Court  for  the  Western  District  of  Washington, 
Northern  Division,  sitting  at  Seattle,  wherein  you 
are  the  complainant  and  appellee,  to  show  cause,  if 
any  there  be,  why  the  judgment  in  said  appeal  men- 
tioned, should  not  be  corrected  and  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 
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Witness  the  Honorable  EDWARD  D.  WHITE, 
Chief  Justice  of  the  Supreme  Court  of  the  United 
states,  this  the  27th  day  of  February,  1913. 

[Seal]  EDWARD  E.  CUBHMAN, 

Judge. 
Service  of  the   foregoing  Citation   on    Appeal   is 
hereby  accepted  this  27th  day  of  Feb.,  1913. 

DORR  &  HADLEY, 
J.  W.  KINDALL, 
Attorneys  for  Complainant.     [158] 

[Endorsed] :  Citation  on  Appeal.  Piled  in  the  U. 
S.  District  Court,  Western  Dist.  of  Washington. 
Feb.  27,  1913.  Frank  L.  Crosby,  Clerk.  By  Ed.  M. 
Lakin,  Deputy.     [159] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  1640. 
(Circuit  Court.) 
GEORGE  W.  LOGGIE, 

Complainant, 
vs. 

PITGET  SOUND  MILLS  &  TIMBER  COMPANY, 

a.  Corporation, 

Defendant. 
Appeal  [Copy]. 
The  President  of  the  United  States  to  the   Honor- 
able, the  Judge  of  the  District  Court  for  the 
Western  District  of  Washington,  Northern  Di- 
vision, Greeting: 
Because  in  the  record  and  proceedings  and  also  in 
the  rendition  of  the  judgment  upon  a  plea  which  is 
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in  the  said  Court  before  you,  or  some  of  you,  be- 
tween George  W.  Loggie,  complainant  and  appellee, 
and  Puget  Sound  Mills  and  Timber  Company,  a  cor- 
poration, defendant  and  appellant,  manifest  error 
hath  happened,  to  the  great  prejudice  of  the  said 
Puget  Sound  Mills  &  Timber  Company,  defen>>.nt 
and  appellant,  as  by  its  complaint  and  assignment 
of  errors  appears; 

We,  being  willing  that  error,  if  any  there  be, 
should  be  duly  corrected  and  full  and  speedy  justice 
done  to  the  parties  aforesaid,  in  its  behalf  do  com- 
mand you,  if  judgment  be  therein  given  that  then, 
under  your  seal,  distinctly  and  openly,  you  send  the 
record  and  proceedings  aforesaid,  with  all  things 
concerning  the  same,  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  together  with 
this  writ,  so  that  you  have  the  same  at  the  city  of 
San  Francisco,  in  the  State  of  California,  on  the 

day  of  March,  1913,  and  within  thirty  days 

from  the  date  hereof,  in  the  said  Circuit  [160] 
Court  of  Appeals  to  be  then  and  there  held;  that  the 
record  and  proceedings  aforesaid  being  inspected, 
the  said  Circuit  Court  of  Appeals  may  cause  further 
to  be  done  therein  to  correct  that  error  what  of  right 
and  according  to  the  laws  and  customs  of  the  United 
States  should  be  done. 

Witness  the  Honorable  EDWARD  D.  WHITE, 
Chief  Justice  of  the  Supreme  Court  of  the  United 
States,  this  the  27th  day  of  February,  1913. 

[Seal]  FRANK  L.  CROSBY, 

Clerk  of  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 
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United  States  of  America, 

Western  District  of  Washington, — ss. 

We  hereby  acknowledge  receipt  of  a  true  and  cor- 
rect copy  of  the  foregoing  Appeal  ami  acknowledge 
service  of  said  appeal  by  the  receipt  of  a  copy  there- 
of. 

DORR  &  HADLEY  and 
J.  W.  KINDALL, 
Attorneys  for  Complainant. 

[Endorsed]:  Appeal.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington.  Feb.  27,  1913. 
Frank  L.  Crosby,  Clerk.  Bv  Ed.  M.  Lakin,  Deputy. 
[161] 


[Certificate    of    Clerk    U.    S.    District    Court    to 
Transcript  of  Record,  etc.] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion. 

No.  1640. 

GEORGE  W.  LOGGIE, 

Complainant  and  Appellant, 

vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 

a  Corporation, 

Defendant  and  Appellant. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I,  Frank  L.  Crosby,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
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ington,  do  hereby  certify  the  foregoing  161  typewrit- 
ten pages,  numbered  from  1  to  161,  inclusive,  to  be 
a  full,  true,  correct  and  complete  copy  of  so  much  of 
the  record,  papers,  exhibits  and  other  proceedings 
in  the  above  and  foregoing  entitled  cause  as  are 
necessary  to  the  hearing  of  said  cause  on  appeal 
therein  in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  and  as  is  stipulated  for 
by  counsel  of  record  herein,  as  the  same  remain  of 
record  and  on  file  in  the  office  of  the  Clerk  of  said 
District  Court,  and  that  the  same  constitute  the 
record  on  appeal  herein  from  the  judgment  of  said 
United  States  District  Court  for  the  Western  Dis- 
trict of  Washington  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

T  further  certify  the  following  to  be  a  full,  true 
and  correct  statement  of  all  expenses,  costs,  fees 
and  charges  incurred  and  paid  in  my  office  by  or  on 
behalf  of  the  parties  hereto  for  the  preparation  and 
certification  of  the  typewritten  transcript  of  record 
[162]  issued  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  in  the  above-entitled 
cause,  to  wit: 

Clerk's  fee  (Sec.  828  R.  S.  U.  S.,  as 
Amended  by  Sec.  6,  Act  of  March 
2,  1905)  for  making  transcript  of 
the  record  for  printing  purposes.  .$74.00 
Certificate  to  certified  copy  of  type- 
written transcript  of  record 30 

Seal  to  said  certificate 40 

$74.70 
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I  hereby  certify  that  the  above  cost  for  prepar- 
ing and  certifying  record  amounting  to  $74.70  has 
been  paid  to  me  by  Messrs.  Dorr  &  Hadley  and  J. 
W.  Kindall,  attorneys  tor  complainant  and  appel- 
lant, and  Messrs.  Kerr  &  McCord,  attorneys  for  de- 
fendant and  appellant. 

I  further  certify  that  I  hereto  attach  and  herewith 
transmit  the  original  Appeal  and  original  Citations 
issued  in  this  cause. 

IN  WITNESS  WHEREOF  I  have  hereto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
Seattle,  in  said  District,  this  22d  day  of  April,  1918. 

[Seal]  FRANK  L.  CROSBY, 

Clerk.     [163] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 
No.  1640. 
GEORGE  W.  LOGGIE, 

Complainant, 

vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 

a  Corporation, 

Defendant. 

Citation    [on   Appeal   of   George   W.    Loggie 
(Original)]. 

United  States  of  America  to  Puget  Sound  Mills  & 
Timber  Company,  a  Corporation,  and  Kerr  & 
McCord,  Its  Attorneys,  Greeting: 
YOU  ARE  HEREBY  NOTIFIED  that  in  a  cer- 
tain case  in  equity  in   the  United    States   District 
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Court,  in  and  for  the  Western  District  of  Washing- 
ton, Northern  Division,  wherein  George  W.  Loggie  is 
complainant,  and  the  Puget  Sound  Mills  &  Timber 
Company,  a  corporation,  is  defendant,  an  appeal  has 
been  allowed  the  complainant  therein  to  the  Cir- 
cuit Court  of  Appeals,  for  the  Ninth  Circuit. 

You  are  hereby  cited  and  admonished  to  be  and 
appear  in  said  court  at  San  Francisco,  thirty  days 
after  the  date  of  this  citation,  to  show  cause,  if  any 
there  be,  why  the  order  and  decree  appealed  from 
should  not  be  corrected  and  speedy  justice  done  the 
parties  in  that  behalf. 

WITNESS  the  Honorable  EDWARD  D.  WHITE, 
Chief  Justice  of  the  Supreme  Court  of  the  United 
States,  this  27th  day  of  February,  A.  D.  1913. 

[Seal]  EDWARD  E.  CUSHMAN, 

Judge. 

Service  of  the  foregoing  citation,  and  receipt  of 
copy  thereof,  is  hereby  acknowledged  this  27th  day 
of  February,  1913. 

KERR  &  McCORD, 
Attorneys  for  Defendant.     [164] 

[Endorsed] :  Original.  No.  1640.  In  the  District 
Court  of  the  United  States  for  the  Western  District 
of  Washington,  Northern  Division.  George  W.  Log- 
gie, Complainant,  vs.  Puget  Sound  Mills  &  Timber 
Company,  a  Corporation,  Defendant.  Citation. 
Filed  in  the  U.  S.  District  Court,  Western  Dist.  of 
Washington.  Feb.  27,  1913.  Frank  L.  Crosby, 
Clerk.     By  Ed.  M.  Lakin,  Deputy.     [165] 
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In  the  United  States  District  Court,  Western  District 
of  Washington,  Northern  Division. 

No.  1640. 

(Circuit  Court.) 

GEORGE  W.  LOGGIE, 

Complainant, 
vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 

a  Corporation, 

Defendant. 

Citation  on  Appeal  [of  Puget  Sound  Mills  &  Timber 
Co.  (Original)]. 

The  President  of  the  United  States  to  George  W. 
Loggie  and  Messrs.  Dorr  &  Had'ley  and  J.  W. 
Kindall,  His  Attorneys: 

YOU  ARE  HEREBY  CITED  and  admonished  to 
be  and  appear  at  the  United  States  Circuit  Court  of 
Appeals  for  the  9th  Circuit,  to  be  held  in  the  city  of 
San  Francisco,  California,  within  thirty  days  from 
the  date  of  this  writ,  pursuant  to  an  appeal  filed  in 
the  office  of  the  Clerk  of  the  United  States  District 
Court  for  the  Western  District  of  Washington, 
Northern  Division,  sitting  at  Seattle,  wherein  you 
are  the  complainant  and  appellee,  to  show  cause,  if 
any  there  be,  why  the  judgment  in  said  appeal  men- 
tioned, should  not  be  corrected  and  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 

WITNESS  the  Honorable  EDWARD  D.  WHITE, 
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Chief  Justice  of  the  Supreme  Court  of  the  United 
States,  this  the  27th  day  of  February,  1913. 
[Seal]  EDWARD  E.  CUSHMAN, 

Judge. 
Service  of  the  foregoing-  Citation  on  Appeal  is 
hereby  accepted  this  27th  day  of  Feb.,  1913. 

DORR  &  HADLEY, 
J.  W.  KIND  ALL, 
Attorneys  for  Complainant.     [166] 

[Endorsed]:  No.  1640.  In  the  District  Court  of 
the  United  States  for  the  Western  District  of  Wash- 
ington, Northern  Division.  George  W.  Loggie, 
Complainant,  vs.  Puget  Sound  Mills  &  Timber  Com- 
pany, a  Corporation,  Defendant.  Citation  on  Ap- 
peal. Filed  in  the  U.  S.  District  Court,  Western 
Dist.  of  Washington.  Feb.  27,  1913.  Frank  L. 
Crosby,  Clerk.     By  Ed.  M.  Lakin,   Deputy.     [167] 


In  the  United  States  District  Court,  Western  District 
of  Washington,  Northern  Division. 

No.  1640. 

(Circuit  Court.) 

GEORGE  W.  LOGGIE, 

Complainant, 

vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 

a  Corporation, 

Defendant, 
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Appeal  [Original]. 
The  Presidenl  of  the  United  states  to  the  llonor- 
able,  the  .Indue  of  the   District  Oourl   for  the 
Western  District  of  Washington,  Northern  Di- 
vision. Greeting: 
Because  in  the  record  and  proceedings  and  also 
in  the  rendition  of  the  judgment  upon  a  plea  which 
is  in  the  said  court  before  yon.  or  some  of  yon,  be- 
tween George  W.  Loggie,  complainant  and  appellee, 
and  Puget  Sound  Mills  &  Timber  Company,  a  cor- 
poration, defendant  and  appellant,  manifest  error 
hath   happened,   to   the   great   prejudice   of  the   said 
Puget  Sound  Mills  L*c  Timber  Company,  defendant 
and  appellant,  as  by  its  complaint  and  assignment 
of  errors  appears: 

We,  being  willing  that  error,  if  any  there  be, 
should  he  dnly  corrected  and  full  and  speedy  justice 
done  to  the  parties  aforesaid,  in  its  behalf  do  com- 
mand yon,  if  judgment  he  therein  given  that  then, 
under  your  seal,  distinctly  and  openly,  yon  send  the 
record  and  proceedings  aforesaid,  with  all  things 
concerning  the  same,  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  together 
with  this  writ,  so  that  yon  have  the  same  at  the  City 
of  San  Francisco  in  the  State  of  California,  on  the 

day  of  March,    1913,  and    within   thirty   days 

from  the  date  hereof,  in  the  said  Circuit  [168] 
Court  of  Appeals  to  he  then  and  there  held;  that  the 
record  and  proceedings  aforesaid  being  inspected, 
the  said  Circuit  Court  of  Appeals  may  cause  further 
to  be  done  therein  to  correct  that  error,  what  of  right 


200      Puget  Sound  Mills  &  Timber  Company 

and  according  to  the  Laws  and  customs  of  the  United 

States  should  be  dune. 

WITNESS  the  Honorable  El)  WAR  J)  D. 
WHITE,  Chief  .Justice  of  the  Supreme  Court  of  the 
United  States,  this  the  27th  day  of  February,  1913. 

[Seal]  FRANK  L.  CROSBY, 

Clerk  of  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

United  States  of  America, 

Western    District  of  Washington, — ss. 

We  hereby  acknowledge  receipt  of  a  true  and 
coirect  copy  of  the  foregoing  Appeal  and  acknowl- 
edge service  of  said  Appeal  by  the  receipt  of  a  copy 
thereof. 

DORR  &  HADLEY  and 
J.  W.  K1NDALL, 
Attorneys  for  Complainant.     [169] 

[Endorsed]:  No.  1640.  In  the  District  Court  of 
the  United  States  for  the  Western  District  of  Wash- 
ington, Northern  Division.  George  W.  Loggie, 
Complainant,  vs.  Puget  Sound  Mills  &  Timber  Com- 
pany, a  Corporation,  Defendant.  Appeal.  Filed  in 
the  U.  S.  District  Court,  Western  Dist.  of  Washing- 
ton. Feb.  27,  1913.  Frank  L.  Crosby,  Clerk.  By 
Ed.  M.  Lakin,  Deputy.     [170] 


[Endorsed]:  No.  2270.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Puget 
Sound  Mills  &  Timber  Company,  a  Corporation,  Ap- 
pellant, vs.  George  W.  Loggie,  Appellee,  and  George 
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W.  Loggie,  Appellant,  vs.  Pugel  Sound  Mills  &  Tim- 
ber Company,  a  Corporation,  Appellee.  Transcript 
of  Record.  Appeals  from  the  Onited  States  Dis- 
trict Court  for  the  Western  District  of  Washington, 
Northern  Division. 
Filed  April  24,  1913. 

PRANK  1).  MONCKTON, 
( !lerk  of  the  United  States  Circuit  ( !ourt  of  Appeals 
for  the  Ninth  ( Jircuit. 

By  .Meredith  Sawyer, 
Deputy  Clerk. 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  1640. 

GEORGE  W.  LOGGIE, 

( lomplainant, 
vs. 

PUGET  SOUND  MILLS  &  TIMBER  COMPANY, 
a  Corporation, 

Defendant. 
Order  Extending  Time  [to  April  28,  1913]  for  Filing 
Record  on  Appeal. 
This  cause  came  on  for  hearing  before  the  Court 
on  the  written  stipulation  of  the  respective  parties 
hereto,  stipulating  and  agreeing  that  the  time  for  fil- 
ing the  record  on  appeal  in  this  cause  with  the  clerk 
of  the  Circuit  Court  of  Appeals,  at  San  Francisco, 
California,  may  he  enlarged  and  extended  until  and 
including  the  28th  day  of  April,  1913 ;  and  the  Court 
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having  heard  the  same,  and  being  of  the  opinion  that- 
good  cause  exists  for  so  extending  the  time  for  filing 
the  record  herein, 

IT  TS  THEREFORE  ordered  that  the  time  within 
which  the  record  on  appeal  in  this  cause  may  be  pre- 
pared and  tiled,  and  the  cause  docketed  with  the  clerk 
of  the  Circuit  Court  of  Appeals  at  San  Francisco, 
California,  shall  be  and  is  hereby  enlarged  and  ex- 
tended until  and  including  the  28th  day  of  April,  A. 

D.  1913. 

DONE  in  open  court  this  25th  day  of  March,  A.  D. 
1913. 

EDWARD  E.  (TSHMAN, 

Judge. 
OK. 

KERR  &  McCORD. 

[Endorsed] :  Original.  No.  1640.  In  the  District 
Court  of  the  United  States  tor  the  Western  District 
of  Washington,  Northern  Division.  George  W.  Log- 
gie,  Complainant,  vs.  Puget  Sound  Mills  &  Timber 
Company,  a  Corporation,  Defendant.  Order  Ex- 
tending Time  for  Filing  Record  on  Appeal.  Filed  in 
the  U.  S.  District  Court,  Western  Dist.  of  Washing- 
ton.   Mar.  25,  1913.     Prank  L.  Crosby,-  Clerk.     By 

E.  M.  I,.,  Deputy. 
Eq.  (JOB-1-10. 

Xo.  2270.  United  States  ( !ireuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Order  Under  Rule  Id  En- 
larging Time  to  and  Including  Apr.  28,  1913,  to  File 
Record  Thereof  and  to  Docket  Case.  Filed  Apr.  24, 
1913.     F.  I).  Monckton,  Clerk. 
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Defendent's  Exhibit  No.  1. 

In  i  In  circuit  Court  of  I  Ik  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No. . 

GEORGE  W.  LOGGIE, 

<  Jomplainant, 

vs. 
PUGET  SOUND  MILLS  «S  TIMBEE  COMPANY, 
a  ( lorporatioh, 

Defendant, 

INTERROGATORY  NO.  I. 

State  your  name,  age,  residence  and  occupation. 

ENTERROGATORY  NO.  II. 

What   was  your  occupation,  and  where  were  you 
working  in  the  late  70's  and  early  'SO's? 
INTERROGATORY  NO.  III. 
If  in  answer  to  the  preceding  question  you  state 
that  you  were  working  in  a  lumber  mill,  state  if  you 
know  who  owned  that  mill. 

INTERROGATORY  NO.  IV. 
Were  you  acquainted  with  a  Mr.  Brown  as  a  mem- 
ber of  the  firm  owning  the  mill  or  connected  in  any 
way  therewith?     If  so,  what  if  you  know  was  his 
connection. 

INTERROGATORY  NO.  V. 
What   sort   of  lumber  was  then  manufactured  at 
that  mill'? 
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INTERROGATORY  NO.  VI. 
What  position  did  you  fill  in  the  mill,  if  working 
there,  ami  to  what  extent  were   you   acquainted   or 
familiar  with  the  machinery,  conveyors  and  carriers 
therein? 

INTERROGATORY  NO.  VII. 
What  means    were    used    to    convey    the    lumber 
through  the  different  processes  and  on  to  the  load- 
ing   platform,     or    into    the   ear?     Describe    fully. 

I N T ER  R  OG ATOR Y  N  0 .VIII. 
Were  you  acquainted  with  one  James  C.  Kelley,  a 
millwright,  during  the  time  you  were  working  in  the 
mill  mentioned  in  your  foregoing    answer?     If    so, 
state  where  in  the  mill  he  worked  if  you  know. 

INTERROGATORY  NO.  IX. 

What  device,  if  you  know,  was  used  for  transfer- 
ring railroad  ties,  or  other  lumber,  from  behind  a 
planer  to  the  loading  platform  or  cart  Describe  its 
construction  and  operation  as  fully  as  possible. 

INTERROGATORY  NO.  X. 

State,  if  you  know,  who  installed  or  suggested  the 
device  last  described. 

INTERROGATORY  NO.  XI. 

Examine  the  blue-print  marked  "Copy  of  Defend- 
ant's Exhibit  One,'"  and  state  whether  any  device 
such  as  is  therein  set  out,  or  similar  thereto,  was 
used  or  installed  to  your  knowledge  in  the  mill  men- 
tioned in  your  previous  answers.  If  you  answer  yea, 
describe  the  same  fully  and  in  what  respect,  if  any, 
the  device  as  used  differed  from  the  one  set  out  in  the 
blue-print. 
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[NTBRROGATORY  NO.  XII. 
Do  vtui  know,  or  can  you  set  forth,  any  other  mat- 
ter or  thing  which  may  be  a  benefit  or  advantage  to 

the  parties  at  issue  in  this  cause,  or  either  of  them, 
or  that  may  be  material  to  the  subject  of  this  your 
examination,  or  the  matters  in  question  in  this  cause  ( 
If  yea,  set  forth  the  same  fully  and  at  large  in  your 
answer. 

EXAMINATION  OF  WITNESS  MARCENA   D. 
SWAN,  BEGINNING  ON  MARCH  7th.  1910, 
AT  MOUNT  PLEASANT,  MICHIGAN,  BE- 
FORE HERBERT  A.  SAN  FORI),  SPECIAL 
EX  A  M I N  ER   BY  AG  R  EEM  ENT  O  F  COUN- 
SEL,  ON  BEHALF  OF  PLAINTIFF,  PUR- 
SUANT   TO    THE    ANNEXED    STIPULA- 
TION. 
MARCENA   I).  SWAN,  witness  produced  in  he- 
half  of  complainant,  being  first  duly  sworn,  deposes 
and  says  in  answer  to  the  annexed  interrogatories  of 
like  number  as  follows: 

ANSWER  TO  INTERROGATORY  NO.  I. 
Name — Marsena  1).  Swan. 
A ge — fifty-one  years. 
Occupation — farmer  at  present. 
Residence — Broomfield  Township,  Isabella  County, 
Michigan. 

ANSWTER  TO  INTERROGATORY  NO.  II. 

Working  in  saw-mill.  Was  setter,  head-sawyer 
and  foreman  at  different  times  in  saw-mill  at  Mt. 
Pleasant,  Michigan. 
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In  the  seventies  Owens  &  Clinton  owned  the  mill, 
they  sold  to  I.  A.  Fancher,  and  in  1880  or  1881  Albert 
B.  Upton  bought  it.  Thomas  Pickard  bought  one- 
half  interest  of  Upton  and  soon  thereafter  John  C. 
Leaton  bought  a  one-third  interest  and  very  soon 
Pickard  sold  his  interest  to  Leaton  &  Upton.  They 
continued  to  own  it  until  about  1890.  I  worked  in 
and  about  said  mill  all  the  time  that  Leaton  &  Upton 
owned  it  and  worked  there  all  the  time  that  -James 
( I.  Kelley  worked  there. 

ANSWER  TO  INTERROGATORY  NO.  IV. 
I  was  not  acquainted  with  anyone  by  the  name  of 
Brown  who  was  a  member  of  the  firm  owning  the 
mill  or  connected  in  any  way  with  the  same. 

ANSWER  TO  INTERROGATORY  NO.  V. 
The  mill  cut  pine,  hemlock  and  various  kinds  of 
hardwood.  Cut  into  inch  lumber  and  dimension 
stuff.  About  a  certain  time  in  the  eighties  the  mill 
cut  rail-road  ties  for  The  Ann  Arbor  Railroad  and 
some  oak  bridge  ties  for  The  Fere  Marquette  Rail- 
road. 

ANSWER  TO  INTERROGATORY  NO.  VI. 

At  that  time  in  the  eighties  I  was  head-setter  and  I 
was  familiar  with  the  machinery,  conveyors  and  car- 
riers therein  and  helped  to  keep  them  in  repair. 

ANSWER  TO  INTERROGATORY  NO.  VII. 

The  means  used  to  convey  the  lumber  away  from 
the  mill  after  being  sawed  was  a  horse  and  car.  The 
lumber,  slabs  and  timber  was  conveyed  from  the  saw 
on  live  rollers.     Tbe  lumber  was  passed  through   an 
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edger  and  then  a  se1  of  trimmers  and  then  onto  live 
rollers  and  conveyed  to  the  borse  ear.  They  experi- 
mented on  cutting  railroad  ties  for  The  Ann  Arbor 
R.  R.  Oo.  and  at  thai  time  they  put  up  a  set  of  rollers 
to  convey  the  ties  oui  of  the  mill  to  a  platform  thai 
was  erected  beside  the  tramway  at  the  height  of  a 
flat  ear,  there  t < ►  be  loaded  onto  the  ear  by  hand 
That  set  of  rolls  was  operated  by  a  helt  and  pulley; 
and  the  same  was  started  and  stopped  by  a  tightener 
operated  by  a  man. 

ANSWER  TO  INTERROGATORY  NO.  VIII. 

I  was  well  acquainted  wdth  one  James  G.  Kelley,  a 
mill-wright,  during  the  time  I  was  working  in  said 
mill.  He  was  head  sawyer,  flier,  mill-wright  and  en- 
gineer at  different  times.  I  worked  with  him  at  mill- 
wright work.  He  was  a  good  mill-wrright  and  a  good 
all  round  mill  man. 

ANSWER  TO  INTERROGATORY  NO.  IX. 

The  devise  used  to  transfer  the  ties  was  a  set  of 
rollers  put  in  a  frame  that  extended  out  to  the  load- 
ing platform,  from  the  end  of  the  live  rollers  where 
the  slab  saw  was  located.  The  rollers  were  driven  by 
the  use  of  a  belt  and  pulley  which  was  stopped  and 
started  by  raising  and  lowering  a  tightener.  As  we 
did  not  have  a  carriage  that  we  could  cut  less  than 
twelve  feet  on  we  had  to  cut  all  the  tie  timber  six- 
teen feet  long  and  then  as  it  came  from  the  saw  on  the 
live  rollers  to  the  slab  sawyer,  he  had  a  devise  to  stop 
the  tie  timber  at  a  point  eight  feet  from  the  end  and 
then  he  with  slab  saw  cut  the  tie  eight  feet,  and  then 
as  it  passed  on,  the  slab  sawyer,  by  means  of  lowering 
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the  tightener  on  to  a  belt  it  started  the  rolls  and  con- 
veyed the  ties  to  the  loading  platform. 

ANSWER  TO  INTERROGATORY  NO.  X. 
The  devise  I  have  described  as  being  used  to  con- 
vey the  ties  to  the  loading  platform  was  designed  by 
James  G.  Kelley  and  built  by  Kelley  and  myself. 

ANSWER  TO  INTERROGATORY  NO.  XL 

I  have  examined  the  blue-print  marked  "Copy  of 
Defendant's  Exhibit  One"  and  attached  hereto,  and 
have  to  say  that  there  was  no  such  devise  nor  any- 
thing similar  to  it,  to  my  knowledge,  in  the  said  mill 
at  any  time. 

ANSWER  TO  INTERROGATORY  NO.  XII. 

I  don 't  know  of  anything  further  that  I  can  state 
that  is  material  to  the  case  or  that  would  explain  mat- 
ters more  fully  than  what  I  have  heretofore  stated. 
MAR  SENA  D.  SWAN. 

Subscribed  and  sworn  to  before  me  this  7th  day  of 
March,  1910. 

[Seal]  HERBERT  A.  SANFORD, 

Notary  Public. 
My  commission  expires  May  6th,  1911. 

State  of  Michigan, 
County  of  Isabella, — ss. 

I,  HERBERT  A.  SANFORD,  a  notary  public  in 
and  for  said  State  and  County,  residing  at  Mount 
Pleasant,  Michigan,  hereby  certify  that  the  above 
witness,  Marcena  D.  Swan,  was  by  me  first  duly 
sworn  to  testify  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth.  That  his  deposition  was  reduced 
to  writing  by  me  in  the  presence  of  said  witness  and 
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when  completed  read  over  to  said  witness  and  sub- 
scribed by  him  in  my  presence  and  in  the  presence 
of  such  of  the  parties  and  counsel  as  attended.  That 
said  deposition  was  taken  pursuant  to  the  annexed 
Stipulation  at  the  office  of  Eerbert  A.  Sanford. 
That  the  complainant  was  represented  at  the  taking 
of  said  deposition  by  his  counsel  I.  A.  Fanehu,  as  set 
forth  in  the  several  exhibits  recited  or  offered  in  evi- 
dence, and  marked  as  specially  noted  in  the  foregoing 
deposition.  That  I  am  not  counsel  or  relative  of 
either  party,  or  otherwise  interested  in  the  event  of 
this  suit. 

In  testimony  whereof  I  have  hereunto  set  my  hand 
and  official  seal  this  7th  day  of  March,  1910. 

[Seal]  HERBERT  A.  SANFORD, 

Notary  Public. 

My  commission  expires  May  6th,  1911. 


. 
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[Endorsed]:  Defendant's  Identified  Exhibit  No.  2. 
Admitted.  J.  \Y.  K.  Published  and  Filed  0".  S. 
Circuit  Court,  Western  District  of  Washington. 
Apr.  1,  1911.  Nain'l  I).  Bridges,  Clerk.  \V.  I).  Cov- 
ington, Deputy. 

No.  2270.  U.  S.  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit.  Defendant's  Exhibit  2.  Received 
Apr.  25,  1913.     F.  1).  Monekton,  Clerk. 
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Defendant's  Exhibit  No.  3. 
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[Endorsed]:  Defendant's  Identified  Exhibit  No.  3. 
Admitted.  J.  W.  K.  Published  and  Filed  D~.  K. 
Circuit  Court,  Western  District  of  Washington- 
Apr.  1,  1911.  Sam']  D.  Bridges,  Clerk.  \V.  D.  Cov- 
ington, Deputy. 

No.  2270.  U.  S.  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit.  Defendant's  Exhibit  3.  Received 
Apr.  25,  1913.     P.  D.  Monckton,  Clerk. 
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Defendant's  Exhibit  No.  4. 
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[Endorsed]  :  Defendant's  Identified  Exhibit  No.  4. 
Admitted.  J.  \V.  K.  Published  and  Filed  U,  8. 
Circuit  Court.  Western  District  of  Washington. 
Apr.  1,  11)11.  Sam']  I).  Bridges,  Clerk.  W.  I).  Cov- 
ington, Deputy. 

No.  227(1.  U.  >S.  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit.  Defendant's  Exhibit  4.  Received 
Apr.  2.1,  1913.      F.  I).  Mouckton,  Clerk. 
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Defendant's  Exhibit  No.  5. 
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[Endorsed]  :  Defendant's  Identified  Exhibit  No.  5. 
Admitted.  J.  W.  K.  Published  and  Filed  II.  S. 
Circuit  Court,  Western  District  of  Washington. 
Apr.  1,1911.  Sam '1  D.  Bridges,  Clerk.  W.D.Cov- 
ington, Deputy. 

No.  2270.  U.  S.  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit.  Defendant's  Exhibit  5.  Received 
Apr.  25,  191:).     P.  I).  Monckton,  Clerk. 
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